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Sec. 42. Low-income housing credit
STATUTE

(@) In general

For purposes of section 38, the amount of the low-income housing credit determined
under this section for any taxable year in the credit period shall be an amount equal to -

(2) the applicable percentage of
(2) the qualified basis of each qualified low-income building.

(b) Applicable percentage: 70 percent present value
credit for certain new buildings; 30 percent present
value credit for certain other buildings

For purposes of this section -

(b)(1) Building placed in service during 1987

In the case of any qualified lowincome building placed in service by the taxpayer during
1987, the term "applicable percentage’ means -

(A) 9 percent for new buildings which are not federally subsidized for the taxable
year, or
(B) 4 percent for -
() new buildings which are federally subsidized for the taxable year, and
(i) existing buildings.

(b)(2) Buildings placed in service after 1987

(b)(2)(A) In general

In the case of any qualified low-income building placed in service by the taxpayer after

1987, the term "applicable percentage’ means the appropriate percentage prescribed by the

Secretary for the earlier of -

(1) the month in which such building is placed in service, or

(i) at the election of the taxpayer -

(I) the month in which the taxpayer and the housing credit agency enter into an
agreement with respect to such building (which is binding on such agency, the



taxpayer, and all successors in interest) as to the housing credit dollar amount to
be allocated to such building, or

(I1) in the case of any building to which subsection (h)(4)(B) applies, the month in
which the tax-exempt obligations are issued.

A month may be elected under clause (ii) only if the election is made not later than the
5th day after the close of such month. Such an election, once made, shall be irrevocable.

(b)(2)(B) Method of prescribing per centages

The percentages prescribed by the Secretary for any month shall be percentages which
will yield over a 10- year period amounts of credit under subsection (&) which have a
present value equal to -

(i) 70 percent of the qualified basis of a building described in paragraph (1)(A),
and
(i) 30 percent of the qualified basis of a building described in paragraph (1)(B).

(b)(2)(C) Method of discounting
The present value under subparagraph (B) shall be determined -

(i) as of the last day of the 1st year of the 10-year period referred to in
subparagraph (B),

(i) by using a discount rate equal to 72 percent of the average of the annual
Federa mid-term rate and the annual Federal long-term rate applicable under
section 1274(d)(1) to the month applicable under clause (i) or (ii) of subparagraph
(A) and compounded annually, and

(iii) by assuming that the credit allowable under this section for any year is
received on the last day of such year.

(b)(3) Crossreferences

(A) For treatment of certain rehabilitation expenditures as separate new buildings,
see subsection (e).

(B) For determination of applicable percentage for increasesin qualified basis
after the 1st year of the credit period, see subsection (f)(3).

(C) For authority of housing credit agency to limit applicable percentage and
qualified basis which may be taken into account under this section with respect to
any building, see subsection (h)(7).

(c) Qualified basis; qualified low-income building
For purposes of this section -

(©)(1) Qualified basis



(©)(1)(A) Determination

The qualified basis of any qualified low-income building for any taxable year is an
amount equal to -

(1) the applicable fraction (determined as of the close of such taxable year) of
(i) the éligible basis of such building (determined under subsection (d)(5)).

(©)(1)(B) Applicable fraction

For purposes of subparagraph (A), the term 'applicable fraction' means the smaller of the
unit fraction or the floor space fraction.

(€)(1)(C) Unit fraction

For purposes of subparagraph (B), the term "unit fraction' means the fraction -
(i) the numerator of which is the number of low-income units in the building, and
(i) the denominator of which is the number of residential rental units (whether or
not occupied) in such building.

(c)(1)(D) Floor spacefraction

For purposes of subparagraph (B), the term 'floor space fraction' means the fraction -
() the numerator of which is the total floor space of the low-income units in such
building, and
(ii) the denominator of which is the total floor space of the residential rental units

(whether or not occupied) in such building.

(©)(1)(E) Qualified basisto include portion of building used to provide supportive
services for homeless

In the case of a qualified lowincome building described in subsection (i)(3)(B)(iii), the
qualified basis of suchbuilding for any taxable year shall be increased by the lesser of -

(1) so much of the eligible basis of such building as is used throughout the year to
provide supportive services designed to assist tenants in locating and retaining
permanent housing, or

(i) 20 percent of the qualified basis of such building (determined without regard
to this subparagraph).

(c)(2) Qualified low-income building

The term 'qualified low-income building' means any building -



(A) which is part of a qualified low-income housing project at al times during the
period -

(1) beginning on the 1st day in the compliance period on which such building is
part of such aproject, and

(if) ending on the last day of the compliance period with respect to such building,
and

(B) to which the amendments made by section 201(a) of the Tax Reform Act of

1986 apply.

Such term does not include any building with respect to which moderate rehabilitation
assistance is provided, at any time during the compliance period, under section 8(€)(2)
(FOOTNOTE 1) of the United States Housing Act of 1937 (other than assistance under
the Stewart B. McKinney Homeless Assistance Act of 1988 (as in effect on the date of
the enactment of this sentence)).

(FOOTNOTE 1) See References in Text note below. (d) Eligible basis

For purposes of this section -
(1) New buil di ngs
The eligible basis of a new building is its adjusted basis as
of the close of the 1st taxable year of the credit period.
(2) Existing buildings
(A) I'n genera
The eligible basis of an existing building is -

(i) in the case of a building which neets the requirenents
of subparagraph (B), its adjusted basis as of the close of
the 1st taxable year of the credit period, and

(ii) zero in any other case.

(B) Requirenents
A building neets the requirenments of this subparagraph if -

(i) the building is acquired by purchase (as defined in
section 179(d)(2)),

(ii) there is a period of at |least 10 years between the
date of its acquisition by the taxpayer and the |ater of -

(1) the date the building was | ast placed in service, or
(I'l) the date of the npbst recent nonqualified substantia

i mprovenent of the building,

(iii) the building was not previously placed in service by
the taxpayer or by any person who was a related person with
respect to the taxpayer as of the tine previously placed in
service, and

(iv) except as provided in subsection (f)(5), a credit is
al | owabl e under subsection (a) by reason of subsection (e)
with respect to the building.

(©)(2)(C) Adjusted basis

For purposes of subparagraph (A), the adjusted basis of any building shall not include so
much of the basis of such building as is determined by reference to the basis of other
property held at any time by the person acquiring the building.



(©)(2)(D) Special rulesfor subparagraph (B)
(c)(2)(D)(i) Nonqualified substantial improvement

For purposes of subparagraph (B)(ii) -
©QD)(i)() In general

The term 'nonqualified substantial improvement’ means any substantial improvement if
section 167(k) (as in effect on the day before the date of the enactment of the Revenue
Reconciliation Act of 1990) was el ected with respect to such improvement or section 168
(asin effect on the day before the date of the enactment of the Tax Reform Act of 1986)
applied to such improvement.

(©)(2)(D)(i)(11) Date of substantial improvement

The date of a substantial improvement is the last day of the 24- month period referred to
in subclause (111).

(©)(2)(D)(i)(111) Substantial improvement

The term "substantial improvement' means the improvements added to capital account
with respect to the building during any 24- month period, but only if the sum of the
amounts added to such account during such period equals or exceeds 25 percent of the
adjusted basis of the building (determined without regard to paragraphs (2) and (3) of
section 1016(a)) as of the 1st day of such period.

(c)(2)(D)(ii) Special rulesfor certain transfers

For purposes of determining under subparagraph (B)(ii) when a building was last placed
in service, there shall not be taken into account any placement in service -

(1) in connection with the acquisition of the building in a transaction in which the
basis of the building in the hands of the person acquiring it is determined in whole
or in part by reference to the adjusted basis of such building in the hands of the
person from whom acquired,

(I1) by a person whose basis in such building is determined under section 1014(a)
(relating to property acquired from a decedent),

(111) by any governmental unit or qualified nonprofit organization (as defined in
subsection (h)(5)) if the requirements of subparagraph (B)(ii) are met with respect
to the placement in service by such unit or organization and all the income from
such property is exempt from Federal income taxation,

(V) by any person who acquired such building by foreclosure (or by instrument
in lieu of foreclosure) of any purchase- money security interest held by such
person if the requirements of subparagraph (B)(ii) are met with respect to the
placement in service by such person and such building is resold within 12 months
after the date such building is placed in service by such person after such
foreclosure, or



(V) of asingle-family residence by any individual who owned and used such
residence for no other purpose than as his principal residence.

(c)(2)(D)(iii) Related person, etc.
(©)(2)(D)(iii)(I) Application of section 179
For purposes of subparagraph (B)(i), section 179(d) shall be applied by substituting ‘10

percent' for '50 percent' in section (FOOTNOTE 2) 267(b) and 707(b) and in section
179(b)(7).

(FOOTNOTE 2) Soinoriginal. Probably should be 'sections.

(©)(2)(D)(iii)(I1) Related person

For purposes of subparagraph (B)(iii), a person (hereinafter in this subclause referred to
asthe 'related person’) is related to any person if the related person bears a relationship to
such person specified in section 267(b) or 707(b)(1), or the related person and such
person are engaged in trades or businesses under common control (within the meaning of
subsections (a) and (b) of section 52 ). For purposes of the preceding sentence, in
applying section 267(b) or 707(b)(1), '10 percent’ shall be substituted for '50 percent'.

(c)(3) Eligible basis reduced wher e disproportionate standards for units
©)()(A) In general

Except as provided in subparagraph (B), the digible basis of any building shall be
reduced by an amount equal to the portion of the adjusted basis of the building which is

attributable to residential rental units in the building which are not low-income units and
which are above the average quality standard of the low-income units in the building.

(©)(3)(B) Exception wher e taxpayer electsto exclude excess costs
(©)(3)(B)(i) In general

Subparagraph (A) shall not apply with respect to aresidentia rental unit in a building
which is not a low-income unit if -

(1) the excess described in clause (ii) with respect to such unit is not greater than
15 percent of the cost described in clause (ii)(I1), and

(I1) the taxpayer elects to exclude from the eligible basis of such building the
excess described in clause (ii) with respect to such unit.

(c)(3)(B)(ii) Excess



The excess described in this clause with respect to any unit is the excess of -

(1) the cost of such unit, over
(1) the amount which would be the cost of such unit if the average cost per square
foot of low-income units in the building were substituted for the cost per square
foot of such unit.

The Secretary may by regul ati on provide for the determ nation

of the excess under this clause on a basis other than square
foot costs.

(c)(4) Special rulesrelating to determination of adjusted basis

For purposes of this subsection -

(©4)(A) In general

Except as provided in subparagraph (B), the adjusted basis of any building shall be
determined without regard to the adjusted basis of any property which is not residential
rental property.

(c)(4)(B) Basis of property in common areas, etc., included

The adjusted basis of any building shall be determined by taking into account the
adjusted basis of property (of a character subject to the allowance for depreciation) used
in common areas or provided as comparable amenities to al residential rental unitsin
such building.

(©)(4)(C) Noreduction for depreciation

The adjusted basis of any building shall be determined without regard to paragraphs (2)
and (3) of section 1016(a).

(©)(5) Special rulesfor determining eligible basis
(©)(5)(A) Eligible basisreduced by Federal grants

If, during any taxable year of the compliance period, a grant is made with respect to any
building or the operation thereof and any portion of such grant is funded with Federa
funds (whether or not includible in gross income), the eligible basis of such building for
such taxable year and all succeeding taxable years shall be reduced by the portion of such
grant which is so funded.

(c)(5)(B) Eligible basis not to include expenditures wher e section 167(k) elected

The eligible basis of any building shall not include any portion of its adjusted basis which
is attributable to amounts with respect to which an election is made under section 167(k)



(asin effect on the day before the date of the enactment of the Revenue Reconciliation
Act of 1990).

(©)(5)(C) Increasein credit for buildingsin high cost areas
(©)(3)(C)(i) In general

In the case of any building located in a qualified census tract or difficult devel opment
areawhich is designated for purposes of this subparagraph -

(I) in the case of a new building, the eligible basis of such building shall be 130
percent of such basis determined without regard to this subparagraph, and

(I1) in the case of an existing building, the rehabilitation expenditures taken into
account under subsection (e) shall be 130 percent of such expenditures
determined without regard to this subparagraph.

(€)(5)(C)(ii) Qualified censustract
(©EG)(C)(1) In general

The term "qualified census tract’ means any census tract which is designated by the
Secretary of Housing and Urban Development and, for the most recent year for which
census data are available on household income in such tract, in which 50 percent or nore
of the households have an income which is less than 60 percent of the area median gross
income for such year. If the Secretary of Housing and Urban Development determines
that sufficient datafor any period are not available to apply this clause on the basis of
census tracts, such Secretary shall apply this clause for such period on the basis of
enumeration districts.

©((B)(C)(ii)(11) Limit on MSA's designated

The portion of a metropolitan statistical area which may be designated for purposes of
this subparagraph shall not exceed an area having 20 percent of the population of such
metropolitan statistical area.

(©(B)(C)(ii)(I11) Determination of areas

For purposes of this clause, each metropolitan statistical area shall be treated as a separate
areaand all nonmetropolitan areas in a State shall be treated as 1 area.

(c)(5)(C)(iii) Difficult development areas
(9(B)(C)(iii)(1) In general

The term 'difficult development areas’ means any area designated by the Secretary of
Housing and Urban Development as an area which has high construction, land, and utility
costs relative to area median gross income.

(©(B)(C)(iii)(11) Limit on areas designated



The portions of metropolitan statistical areas which may be designated for purposes of
this subparagraph shell not exceed an aggregate area having 20 percent of the population
of such metropolitan statistical areas. A comparable rule shall apply to nhonmetropolitan
aress.

(©)(5)(C)(iv) Special rulesand definitions
For purposes of this subparagraph -

() population shall be determined on the basis of the most recent decennial
census for which data are available,

(I1) area median gross income shall be determined in accordance with subsection
(9)(4),

(111) the term 'metropolitan statistical area’ has the same meaning as when used in
section 143(k)(2)(B), and

(1V) the term 'nonmetropolitan area means any county (or portion thereof) which
is not within a metropolitan statistical area.

(c)(6) Credit allowable for certain federally-assisted buildings acquired
during 10-year period described in paragraph

(2)(B)(ii)
(©)(6)(A) In general

On application by the taxpayer, the Secretary (after consultation with the appropriate
Federal official) may waive paragraph (2)(B)(ii) with respect to any federally- assisted
building if the Secretary determines that such waiver is necessary -

(i) to avert an assignment of the mortgage secured by property in the project (of
which such building is a part) to the Department of Housing and Urban
Development or the Farmers Home Administration, or

(i) to avert aclaim against a Federal mortgage insurance fund (or such
Department or Administration) with respect to a mortgage which is so secured.

The preceding sentence shall not apply to any building described in paragraph (7)(B).
(c)(6)(B) Federally-assisted building

For purposes of subparagraph (A), the term ‘federally-assisted building’ means any
building which is substantially assisted, financed, or operated under -

(i) section 8 of the United States Housing Act of 1937,
(i) section 221(d)(3) or 236 of the National Housing Act, or
(ii1) section 515 of the Housing Act of 1949,



as such Acts are in effect on the date of the enactment of the Tax Reform Act of 1986.
(c)(6)(C) Lowincome buildings wher e mortgage may be prepaid

A waiver may be granted under subparagraph (A) (without regard to any clause thereof)
with respect to a federally-assisted building described in clause (ii) or (iii) of
subparagraph (B) if -

(1) the mortgage on such building is €ligible for prepayment under subtitle B of
the Emergency Low Income Housing Preservation Act of 1987 or under section
502(c) of the Housing Act of 1949 at any time within 1 year after the date of the
application for such awaiver,

(i1) the appropriate Federa official certifiesto the Secretary that it is reasonable to
expect that, if the waiver is not granted, such building will cease complying with
its low-income occupancy requirements, and

(iii) the eligibility to prepay such mortgage without the approval of the
appropriate Federal official iswaived by all persons who are so eligible and such
waiver is binding on all successors of such persons.

(c)(6)(D) Buildings acquired from insured depository institutions in default

A waiver may be granted under subparagraph (A) (without regard to any clause thereof)
with respect to any building acquired from an insured depository institution in default (as
defined in section 3 of the Federal Deposit Insurance Act) or from areceiver or
conservator of such an institution.

(c)(6)(E) Appropriate Federal official

For purposes of subparagraph (A), the term "appropriate Federal official’ means -
(i) the Secretary of Housing and Urban Development in the case of any building
described in subparagraph (B) by reason of clause (i) or (ii) thereof, and
(i) the Secretary of Agriculture in the case of any building described in
subparagraph (B) by reason of clause (iii) thereof.

(c)(7) Acquisition of building before end of prior compliance period

©(7)(A) In general

Under regulations prescribed by the Secretary, in the case of a building described in
subparagraph (B) (or interest therein) which is acquired by the taxpayer -

() paragraph (2)(B) shall not apply, but
(i1) the credit allowable by reason of subsection (a) to the taxpayer for any period
after such acquisition shall be equal to the amount of credit which would have



been allowable under subsection (a) for such period to the prior owner referred to
in subparagraph (B) had such owner not disposed of the building.

(©)(7)(B) Description of building
A building is described in this subparagraph if -

() acredit was allowed by reason of subsection (a) to any prior owner of such
building, and
(i) the taxpayer acquired such building before the end of the compliance period
for such building with respect to such prior owner (determined without regard to
any disposition by such prior owner).
(e) Rehabilitation expenditures treated as separate new buil di ng
(1) In genera
Rehabilitation expenditures paid or incurred by the taxpayer
with respect to any building shall be treated for purposes of
this section as a separate new buil di ng.
(2) Rehabilitation expenditures
For purposes of paragraph (1) -
(A) I'n genera
The term'rehabilitation expenditures' neans anmounts
chargeabl e to capital account and incurred for property (or
additions or inprovenents to property) of a character subject
to the all owance for depreciation in connection with the
rehabilitation of a building.
(B) Cost of acquisition, etc, (FOOTNOTE 3) not included

(FOOTNOTE 3) Soinoriginal. Probably should be 'etc.,'.

Such term does not include the cost of acquiring any building
(or interest therein) or any anount not permtted to be taken
i nto account under paragraph (3) or (4) of subsection (d).
(3) M ninmm expenditures to qualify
(A) In genera
Par agraph (1) shall apply to rehabilitation expenditures with
respect to any building only if -
(i) the expenditures are allocable to 1 or nore | owincone
units or substantially benefit such units, and
(ii) the amount of such expenditures during any 24-nonth
period neets the requirenments of whichever of the follow ng
subcl auses requires the greater anount of such expenditures:

(1) The requirenment of this subclause is net if such
ampunt is not |ess than 10 percent of the adjusted basis of
the building (determ ned as of the 1st day of such period
and wi thout regard to paragraphs (2) and (3) of section
1016(a)) .

(I'l) The requirenent of this subclause is nmet if the
qualified basis attributable to such amount, when divi ded
by the nunber of |owincome units in the building, is
$3, 000 or nore.

(B) Exception from 10 percent rehabilitation
In the case of a building acquired by the taxpayer froma
governnental unit, at the election of the taxpayer,



subpar agraph (A)(ii)(l) shall not apply and the credit under
this section for such rehabilitati on expenditures shall be
determ ned using the percentage applicabl e under subsection
(b)(2)(B)(ii).
(C) Date of determnation
The determ nation under subparagraph (A) shall be made as of
the close of the 1st taxable year in the credit period with
respect to such expenditures.
(4) Special rules

For purposes of applying this section with respect to
expenditures which are treated as a separate building by reason
of this subsection -

(A) such expenditures shall be treated as placed in service
at the close of the 24-nonth period referred to in paragraph
(3)(A), and

(B) the applicable fraction under subsection (c)(1) shall be
the applicable fraction for the building (wthout regard to
paragraph (1)) with respect to which the expenditures were
i ncurred.

Not hi ng i n subsection (d)(2) shall prevent a credit from being
al l omed by reason of this subsection
(5) No doubl e counting
Rehabilitation expenditures may, at the election of the
t axpayer, be taken into account under this subsection or
subsection (d)(2)(A) (i) but not under both such subsecti ons.
(6) Regulations to apply subsection with respect to group of
units in building
The Secretary may prescribe regul ations, consistent with the
pur poses of this subsection, treating a group of units with
respect to which rehabilitati on expenditures are incurred as a
separ ate new bui |l di ng.
(f) Definition and special rules relating to credit period
(1) Credit period defined
For purposes of this section, the term'credit period neans,
with respect to any building, the period of 10 taxable years
begi nning with -
(A) the taxable year in which the building is placed in
service, or
(B) at the election of the taxpayer, the succeedi ng taxable
year,
but only if the building is a qualified | owincome building as of
the close of the 1st year of such period. The election under
subpar agraph (B), once made, shall be irrevocabl e.
(2) Special rule for 1st year of credit period

(A) In genera

The credit allowabl e under subsection (a) with respect to any
buil ding for the 1st taxable year of the credit period shall be
determ ned by substituting for the applicable fraction under
subsection (c)(1) the fraction -

(i) the nunmerator of which is the sumof the applicable
fractions determ ned under subsection (c)(1) as of the close
of each full nmonth of such year during which such buil ding
was in service, and

(ii) the denom nator of which is 12.

(B) Disallowed 1st year credit allowed in 11th year

Any reduction by reason of subparagraph (A) in the credit

al l owabl e (without regard to subparagraph (A)) for the 1st



t axabl e year of the credit period shall be allowabl e under
subsection (a) for the 1st taxable year following the credit
peri od.
(3) Determ nation of applicable percentage with respect to
increases in qualified basis after 1st year of credit period
(A) In genera
In the case of any building which was a qualified | owincone
buil ding as of the close of the 1st year of the credit period,
if -

(i) as of the close of any taxable year in the conpliance
period (after the 1st year of the credit period) the
qual i fied basis of such building exceeds

(ii) the qualified basis of such building as of the cl ose
of the 1lst year of the credit period,

the applicabl e percentage which shall apply under subsection
(a) for the taxable year to such excess shall be the percentage
equal to 2/3 of the applicable percentage which (after the
application of subsection (h)) would but for this paragraph
apply to such basis.
(B) 1st year conputation applies
Arule simlar to the rule of paragraph (2)(A) shall apply to
any increase in qualified basis to which subparagraph (A)
applies for the 1st year of such increase.
(4) Dispositions of property
If a building (or an interest therein) is disposed of during
any year for which credit is allowabl e under subsection (a), such
credit shall be allocated between the parties on the basis of the
nunber of days during such year the building (or interest) was
hel d by each. In any such case, proper adjustments shall be nade
in the application of subsection (j).
(5) Credit period for existing buildings not to begin before
rehabilitation credit all owed
(A) In genera
The credit period for an existing building shall not begin
before the 1st taxable year of the credit period for
rehabilitation expenditures with respect to the building.
(B) Acquisition credit allowed for certain buildings not
allowed a rehabilitation credit
(i) I'n genera
In the case of a building described in clause (ii) -
(1) subsection (d)(2)(B)(iv) shall not apply, and
(I'l) the credit period for such building shall not begin
before the taxable year which would be the 1st taxable year
of the credit period for rehabilitation expenditures with
respect to the building under the nodifications described
in clause (ii)(Il).
i) Building described
A building is described in this clause if -
(1) a waiver is granted under subsection (d)(6)(C) with
respect to the acquisition of the building, and
(I'l) a credit would be allowed for rehabilitation
expenditures with respect to such building if subsection
(e)(3)(A)(ii)(l) did not apply and if subsection
(e)(3)(A(ii)(lIl) were applied by substituting '$2,000" for
' $3, 000" .
(g) Qualified | owinconme housing project
For purposes of this section -

(



(1) I'n genera
The term ' qualified | owincome housing project' neans any
project for residential rental property if the project neets the
requi rements of subparagraph (A) or (B) whichever is elected by
t he taxpayer:
(A) 20-50 test
The project neets the requirenents of this subparagraph if 20
percent or nore of the residential units in such project are
both rent-restricted and occupi ed by individuals whose incone
is 50 percent or |ess of area nedian gross incone.
(B) 40-60 test
The project neets the requirenments of this subparagraph if 40
percent or nore of the residential units in such project are
both rent-restricted and occupi ed by individuals whose incone
is 60 percent or |ess of area nedian gross incone.
Any el ection under this paragraph, once nade, shall be
irrevocable. For purposes of this paragraph, any property shal
not be treated as failing to be residential rental property
nerely because part of the building in which such property is
| ocated is used for purposes other than residential renta
pur poses.
(2) Rent-restricted units
(A) In genera
For purposes of paragraph (1), a residential unit is
rent-restricted if the gross rent with respect to such unit
does not exceed 30 percent of the inmputed inconme linitation
applicable to such unit. For purposes of the preceding
sentence, the amount of the incone limtation under paragraph
(1) applicable for any period shall not be |ess than such
limtation applicable for the earliest period the building
(which contains the unit) was included in the determ nation of
whet her the project is a qualified | owincome housing project.
(B) Gross rent
For purposes of subparagraph (A), gross rent -

(i) does not include any paynent under section 8 of the
United States Housing Act of 1937 or any conparable renta
assi stance program (with respect to such unit or occupants
t her eof ),

(ii) includes any utility allowance determ ned by the
Secretary after taking into account such determnm nati ons under
section 8 of the United States Housing Act of 1937,

(iii) does not include any fee for a supportive service
which is paid to the owner of the unit (on the basis of the
| owi ncome status of the tenant of the unit) by any
government al program of assistance (or by an organization
described in section 501(c)(3) and exenpt from tax under
section 501(a)) if such program (or organi zation) provides
assi stance for rent and the ampunt of assistance provided for
rent is not separable fromthe anmount of assistance provided
for supportive services, and

(iv) does not include any rental paynent to the owner of
the unit to the extent such owner pays an equival ent anount
to the Farmers' Home Admi nistration under section 515 of the
Housi ng Act of 1949.

For purposes of clause (iii), the term'supportive service'
means any service provided under a planned program of services
designed to enable residents of a residential rental property



to remai n i ndependent and avoid placenent in a hospital
nursing home, or internmediate care facility for the mentally or
physi cal |y handi capped. In the case of a single-room occupancy
unit or a building described in subsection (i)(3)(B)(iii), such
termincludes any service provided to assist tenants in
| ocating and retaining pernmanent housing.
(C) Inputed incone limtation applicable to unit
For purposes of this paragraph, the inputed incone limtation
applicable to a unit is the incone limtation which would apply
under paragraph (1) to individuals occupying the unit if the
nunber of individuals occupying the unit were as foll ows:
(i) I'n the case of a unit which does not have a separate
bedroom 1 individual
(ii) I'n the case of a unit which has 1 or nobre separate
bedroonms, 1.5 individuals for each separate bedroom
In the case of a project with respect to which a credit is
al l omabl e by reason of this section and for which financing is
provi ded by a bond described in section 142(a)(7), the inputed
income limtation shall apply in lieu of the otherw se
applicable incone linmtation for purposes of applying section
142(d) (4)(B) (ii).
(D) Treatnment of units occupied by individuals whose incones
rise above limt
(i) I'n genera
Except as provided in clause (ii), notw thstanding an
increase in the inconme of the occupants of a | owincone unit
above the inconme linmitation applicable under paragraph (1),
such unit shall continue to be treated as a | owincome unit
if the inconme of such occupants initially net such incone
[imtation and such unit continues to be rent-restricted.
(ii) Next avail able unit must be rented to | owinconme tenant
if incone rises above 140 percent of income limt
If the income of the occupants of the unit increases above
140 percent of the incone limtation applicable under
paragraph (1), clause (i) shall cease to apply to such unit
if any residential rental unit in the building (of a size
conparable to, or smaller than, such unit) is occupied by a
new resi dent whose incone exceeds such incone limtation. In
the case of a project described in section 142(d)(4)(B), the
precedi ng sentence shall be applied by substituting '170
percent' for '140 percent' and by substituting 'any
| owincome unit in the building is occupied by a new resi dent
whose i ncone exceeds 40 percent of area nedian gross inconge'
for "any residential unit in the building (of a size
conparable to, or smaller than, such unit) is occupied by a
new resi dent whose incone exceeds such income limtation'.
(E) Units where Federal rental assistance is reduced as
tenant's inconme increases
If the gross rent with respect to a residential unit exceeds
the limtation under subparagraph (A) by reason of the fact
that the incone of the occupants thereof exceeds the incone
limtation applicable under paragraph (1), such unit shall
neverthel ess, be treated as a rent-restricted unit for purposes
of paragraph (1) if -
(i) a Federal rental assistance paynment described in
subpar agraph (B)(i) is mde with respect to such unit or its
occupants, and



(ii) the sum of such paynent and the gross rent with
respect to such unit does not exceed the sum of the anmount of
such paynent which woul d be made and the gross rent which
woul d be payable with respect to such unit if -

(1) the inconme of the occupants thereof did not exceed
the incone limtation applicable under paragraph (1), and
(I'l) such units were rent-restricted within the neaning
of subparagraph (A).
The precedi ng sentence shall apply to any unit only if the
result described in clause (ii) is required by Federal statute
as of the date of the enactnment of this subparagraph and as of
the date the Federal rental assistance paynent is made.
(3) Date for neeting requirenents
(A) In genera
Except as otherwi se provided in this paragraph, a building
shall be treated as a qualified | owinconme building only if the
project (of which such building is a part) neets the
requi renents of paragraph (1) not |later than the close of the
1st year of the credit period for such building.
(B) Buildings which rely on later buildings for qualification
(i) I'n genera

In determ ning whether a building (hereinafter in this
subpar agraph referred to as the '"prior building') is a
qualified lowincone building, the taxpayer nmay take into
account 1 or nore additional buildings placed in service
during the 12-nmonth period described in subparagraph (A) with
respect to the prior building only if the taxpayer elects to
apply clause (ii) with respect to each additional building
taken into account.

(ii) Treatnment of elected buildings

In the case of a building which the taxpayer elects to take
into account under clause (i), the period under subparagraph
(A) for such building shall end at the close of the 12-nonth
period applicable to the prior building.

(iii) Date prior building is treated as placed in service

For purposes of determining the credit period and the
conpl i ance period for the prior building, the prior building
shall be treated for purposes of this section as placed in
service on the nost recent date any additional building
el ected by the taxpayer (with respect to such prior building)
was placed in service

(C) Special rule
A building -
(i) other than the 1st building placed in service as part
of a project, and
(ii) other than a building which is placed in service
during the 12-nmonth period described in subparagraph (A) with
respect to a prior building which becones a qualified
| ow-i ncome buil di ng,
shall in no event be treated as a qualified | owincone building
unl ess the project is a qualified | owincone housing project
(wi thout regard to such building) on the date such building is
pl aced in service
(D) Projects with nore than 1 building nust be identified

For purposes of this section, a project shall be treated as
consisting of only 1 building unless, before the close of the
1st cal endar year in the project period (as defined in



subsection (h)(1)(F)(ii)), each building which is (or will be)
part of such project is identified in such formand manner as
the Secretary may provide.
(4) Certain rules made applicable
Par agraphs (2) (other than subparagraph (A) thereof), (3), (4),
(5), (6), and (7) of section 142(d), and section 6652(j), shal
apply for purposes of determ ning whether any project is a
qualified | owincone housing project and whether any unit is a
| ow-i ncome unit; except that, in applying such provisions for
such purposes, the term ' 'gross rent' shall have the nmeaning given
such term by paragraph (2)(B) of this subsection
(5) Election to treat building after conpliance period as not
part of a project
For purposes of this section, the taxpayer nay elect to treat
any building as not part of a qualified | owinconme housing
project for any period beginning after the conpliance period for
such bui |l di ng.
(6) Special rule where de nminins equity contribution
Property shall not be treated as failing to be residentia
rental property for purposes of this section nerely because the
occupant of a residential unit in the project pays (on a
voluntary basis) to the |essor a de minims anount to be held
toward the purchase by such occupant of a residential unit in
such project if -
(A) all anpunts so paid are refunded to the occupant on the
cessation of his occupancy of a unit in the project, and
(B) the purchase of the unit is not permtted until after the
cl ose of the conpliance period with respect to the building in
which the unit is |ocated.
Any anmount paid to the | essor as described in the preceding
sentence shall be included in gross rent under paragraph (2) for
pur poses of determ ning whether the unit is rent- restricted.
(7) Scattered site projects
Bui | di ngs which would (but for their lack of proximity) be
treated as a project for purposes of this section shall be so
treated if all of the dwelling units in each of the buildings are
rent-restricted (within the neaning of paragraph (2)) residentia
rental units.
(h) Limtation on aggregate credit allowable with respect to
projects located in a State
(1) Credit may not exceed credit anpunt allocated to building
(A) In genera
The anmount of the credit deternined under this section for
any taxable year with respect to any building shall not exceed
the housing credit dollar anmpbunt allocated to such building
under this subsection
(B) Time for making allocation
Except in the case of an allocation which neets the
requi renents of subparagraph (C, (D), (E), or (F), an
al l ocation shall be taken into account under subparagraph (A)
only if it is made not later than the close of the cal endar
year in which the building is placed in service
(C) Exception where binding conm tnent
An al location neets the requirenents of this subparagraph if
there is a binding commtment (not l[ater than the close of the
cal endar year in which the building is placed in service) by
the housing credit agency to allocate a specified housing



credit dollar amount to such building beginning in a specified
| ater taxable year.
(D) Exception where increase in qualified basis
(i) I'n genera
An al location neets the requirenments of this subparagraph
if such allocation is made not |ater than the close of the
cal endar year in which ends the taxable year to which it wll
1st apply but only to the extent the anpunt of such
al l ocati on does not exceed the limtation under clause (ii).
(ii) Limtation
The limtation under this clause is the amount of credit
al  owabl e under this section (without regard to this
subsection) for a taxable year with respect to an increase in
the qualified basis of the building equal to the excess of -
(1) the qualified basis of such building as of the close
of the 1lst taxable year to which such allocation wll
apply, over
(I'l') the qualified basis of such building as of the close
of the 1st taxable year to which the npst recent prior
housing credit allocation with respect to such buil ding
appl i ed.
(iii) Housing credit dollar amount reduced by full allocation
Not wi t hstandi ng clause (i), the full anount of the
al l ocation shall be taken into account under paragraph (2).
(E) Exception where 10 percent of cost incurred
(i) I'n genera
An allocation nmeets the requirenments of this subparagraph
if such allocation is made with respect to a qualified
buil ding which is placed in service not |later than the close
of the second cal endar year follow ng the cal endar year in
which the allocation is made.
(ii) Qualified building
For purposes of clause (i), the term'qualified building
means any building which is part of a project if the
t axpayer's basis in such project (as of the close of the
cal endar year in which the allocation is made) is nore than
10 percent of the taxpayer's reasonably expected basis in
such project (as of the close of the second cal endar year
referred to in clause (i)). Such term does not include any
existing building unless a credit is allowable under
subsection (e) for rehabilitation expenditures paid or
incurred by the taxpayer with respect to such building for a
taxabl e year ending during the second cal endar year referred
to in clause (i) or the prior taxable year
(F) Allocation of credit on a project basis
(i) I'n genera
In the case of a project which includes (or will include)
nore than 1 building, an allocation neets the requirements of
this subparagraph if -
(1) the allocation is made to the project for a cal endar
year during the project period,
(I'l')y the allocation only applies to buildings placed in
service during or after the cal endar year for which the
al l ocation is made, and
(I'11) the portion of such allocation which is allocated
to any building in such project is specified not |ater than
the close of the cal endar year in which the building is



pl aced in service
(ii) Project period

For purposes of clause (i), the term ' project period nmeans
the period -

(1) beginning with the 1st cal endar year for which an
all ocation may be nmade for the 1st building placed in
service as part of such project, and

(I'l')y ending with the cal endar year the last building is
pl aced in service as part of such project.

(2) Allocated credit anpunt to apply to all taxable years ending
during or after credit allocation year
Any housing credit dollar anmpount allocated to any building for
any cal endar year -

(A) shall apply to such building for all taxable years in the
conpl i ance period ending during or after such cal endar year
and

(B) shall reduce the aggregate housing credit dollar anmount
of the allocating agency only for such cal endar year

(3) Housing credit dollar amount for agencies
(A) I'n genera

The aggregate housing credit dollar anount which a housing
credit agency may allocate for any cal endar year is the portion
of the State housing credit ceiling allocated under this
par agraph for such cal endar year to such agency.

(B) State ceiling initially allocated to State housing credit
agenci es

Except as provided in subparagraphs (D) and (E), the State
housing credit ceiling for each cal endar year shall be
allocated to the housing credit agency of such State. If there
is more than 1 housing credit agency of a State, all such
agenci es shall be treated as a single agency.

(C) State housing credit ceiling
The State housing credit ceiling applicable to any State for
any cal endar year shall be an amobunt equal to the sum of -
(i) $1.25 nultiplied by the State popul ati on,
(ii) the unused State housing credit ceiling (if any) of
such State for the precedi ng cal endar year
(iii) the amount of State housing credit ceiling returned
in the cal endar year, plus
(iv) the ampbunt (if any) allocated under subparagraph (D)
to such State by the Secretary.
For purposes of clause (ii), the unused State housing credit
ceiling for any cal endar year is the excess (if any) of the sum
of the amounts described in clauses (i) and (iii) over the
aggregate housing credit dollar amunt allocated for such
year. For purposes of clause (iii), the anpunt of State
housing credit ceiling returned in the cal endar year equals the
housi ng credit dollar amount previously allocated within the
State to any project which does not becone a qualified
| ow-i ncome housing project within the period required by this
section or the terns of the allocation or to any project with
respect to which an allocation is cancelled by nutual consent
of the housing credit agency and the allocation recipient.
(D) Unused housing credit carryovers allocated anong certain
St ates
(i) I'n genera
The unused housing credit carryover of a State for any



cal endar year shall be assigned to the Secretary for
al l ocation anmong qualified States for the succeedi ng cal endar
year.
(ii) Unused housing credit carryover
For purposes of this subparagraph, the unused housing
credit carryover of a State for any cal endar year is the
excess (if any) of the unused State housing credit ceiling
for such year (as defined in subparagraph (C)(ii)) over the
excess (if any) of -
(I') the aggregate housing credit dollar anount allocated
for such year, over
(I'1) the sum of the ampunts described in clauses (i) and
(iii) of subparagraph (C)
(iii) Formula for allocation of unused housing credit
carryovers anmong qualified States
The amount al |l ocated under this subparagraph to a qualified
State for any cal endar year shall be the ampunt determ ned by
the Secretary to bear the sanme ratio to the aggregate unused
housing credit carryovers of all States for the preceding
cal endar year as such State's popul ation for the cal endar
year bears to the population of all qualified States for the
cal endar year. For purposes of the precedi ng sentence,
popul ati on shall be determ ned in accordance with section
146(j) .
(iv) Qualified State
For purposes of this subparagraph, the term'qualified
State' neans, with respect to a cal endar year, any State -
(I') which allocated its entire State housing credit
ceiling for the preceding cal endar year, and
(I'1) for which a request is made (not |ater than May 1 of
the cal endar year) to receive an allocation under clause
(iii).
(E) Special rule for States with constitutional honme rule
cities
For purposes of this subsection -
(i) I'n genera
The aggregate housing credit dollar anount for any
constitutional home rule city for any cal endar year shall be
an anount which bears the sane ratio to the State housing
credit ceiling for such cal endar year as -
(1) the popul ation of such city, bears to
(I'l) the population of the entire State.
(ii) Coordination with other allocations
In the case of any State which contains 1 or nore
constitutional home rule cities, for purposes of applying
this paragraph with respect to housing credit agencies in
such State other than constitutional honme rule cities, the
State housing credit ceiling for any cal endar year shall be
reduced by the aggregate housing credit dollar anmounts
determined for such year for all constitutional hone rule
cities in such State.
(iii) Constitutional honme rule city
For purposes of this paragraph, the term'constitutiona
home rule city' has the nmeaning given such term by section
146(d)(3) (O .
(F) State may provide for different allocation
Rules simlar to the rules of section 146(e) (other than



par agraph (2)(B) thereof) shall apply for purposes of this
par agr aph.
(G Popul ation
For purposes of this paragraph, population shall be
determined in accordance with section 146(j).
(4) Credit for buildings financed by tax-exenpt bonds subject to
vol une cap not taken into account
(A) In genera
Par agraph (1) shall not apply to the portion of any credit
al | owabl e under subsection (a) which is attributable to
eligible basis financed by any obligation the interest on which
is exempt fromtax under section 103 if -

(i) such obligation is taken into account under section
146, and

(ii) principal paynents on such financing are applied
within a reasonable period to redeem obligations the proceeds
of which were used to provide such financing.

(B) Special rule where 50 percent or nore of building is
financed with tax-exenpt bonds subject to volune cap
For purposes of subparagraph (A), if 50 percent or nore of
the aggregate basis of any building and the I and on which the
building is located is financed by any obligation described in
subpar agraph (A), paragraph (1) shall not apply to any portion
of the credit allowabl e under subsection (a) with respect to
such bui |l di ng.
(5) Portion of State ceiling set-aside for certain projects
i nvolving qualified nonprofit organizations
(A) In genera
Not nore than 90 percent of the State housing credit ceiling
for any State for any cal endar year shall be allocated to
projects other than qualified | owincome housing projects
descri bed in subparagraph (B).
(B) Projects involving qualified nonprofit organizations
For purposes of subparagraph (A), a qualified | owincone
housi ng project is described in this subparagraph if a
qual i fied nonprofit organization is to own an interest in the
project (directly or through a partnership) and materially
participate (within the meani ng of section 469(h)) in the
devel opnent and operation of the project throughout the
conpl i ance peri od.
(C) Qualified nonprofit organization
For purposes of this paragraph, the term'qualified nonprofit
organi zati on' neans any organi zation if -

(i) such organi zation is described in paragraph (3) or (4)
of section 501(c) and is exenpt fromtax under section
501(a),

(ii) such organization is determ ned by the State housing
credit agency not to be affiliated with or controlled by a
for-profit organization; (FOOTNOTE 4) and

(FOOTNOTE 4) Soin original. The semicolon probably should be a comma.

(iii) 1 of the exenpt purposes of such organization
i ncludes the fostering of |owincone housing.
(D) Treatnent of certain subsidiaries
(i) I'n genera



For purposes of this paragraph, a qualified nonprofit
organi zation shall be treated as satisfying the ownership and
material participation test of subparagraph (B) if any
qualified corporation in which such organi zati on hol ds stock
satisfies such test.

(ii) Qualified corporation
For purposes of clause (i), the term'qualified
corporation' neans any corporation if 100 percent of the
stock of such corporation is held by 1 or nore qualified
nonprofit organizations at all times during the period such
corporation is in existence.
(E) State may not override set-aside

Not hi ng i n subparagraph (F) of paragraph (3) shall be
construed to permt a State not to conply with subparagraph (A)
of this paragraph.

(6) Buildings eligible for credit only if mininmmlong-term

commitnment to | owincone housing
(A) In genera

No credit shall be allowed by reason of this section with
respect to any building for the taxable year unless an extended
| ow-i ncone housing conmitnment is in effect as of the end of
such taxabl e year.
(B) Extended | owincome housing conm t nent

For purposes of this paragraph, the term'extended | owincone
housi ng comm tnent' neans any agreement between the taxpayer
and the housing credit agency -

(i) which requires that the applicable fraction (as defined
in subsection (c)(1)) for the building for each taxable year
in the extended use period will not be less than the
applicable fraction specified in such agreenent and which
prohi bits the actions described in subclauses (1) and (I1) of
subpar agraph (E)(ii),

(ii) which allows individuals who neet the incone
limtation applicable to the building under subsection (g)
(whet her prospective, present, or forner occupants of the
building) the right to enforce in any State court the
requi rement and prohibitions of clause (i),

(iii) which prohibits the disposition to any person of any
portion of the building to which such agreenment applies
unless all of the building to which such agreenent applies is
di sposed of to such person,

(iv) which is binding on all successors of the taxpayer,
and

(v) which, with respect to the property, is recorded
pursuant to State law as a restrictive covenant.

(C) Allocation of credit may not exceed anbunt necessary to
support conm t nent
(i) I'n genera

The housing credit dollar anpbunt allocated to any buil ding
may not exceed the anmpbunt necessary to support the applicable
fraction specified in the extended | owinconme housing
commitnment for such building, including any increase in such
fraction pursuant to the application of subsection (f)(3) if
such increase is reflected in an amended | owi nconme housing
conmi t ment .

(ii) Buildings financed by tax-exenpt bonds
I f paragraph (4) applies to any building the anount of



credit allowed in any taxable year may not exceed the anpunt
necessary to support the applicable fraction specified in the
ext ended | owi ncone housing commtment for such buil ding.
Such conmmi tment nmay be anmended to increase such fraction
(D) Extended use period
For purposes of this paragraph, the term'extended use
period' nmeans the period -

(i) beginning on the 1st day in the conpliance period on
whi ch such building is part of a qualified | owincome housing
proj ect, and

(ii) ending on the later of -

(I') the date specified by such agency in such agreenent,
or
(I'l) the date which is 15 years after the close of the
conpl i ance peri od.
(E) Exceptions if foreclosure or if no buyer willing to
mai ntai n | owinconme status
(i) I'n genera
The extended use period for any building shall term nate -
(I') on the date the building is acquired by foreclosure

(or instrunment in lieu of foreclosure) unless the Secretary

determ nes that such acquisition is part of an arrangenent

with the taxpayer a purpose of which is to terninate such
period, or

(I'l) on the last day of the period specified in
subparagraph (1) if the housing credit agency is unable to
present during such period a qualified contract for the
acquisition of the | owincome portion of the building by

any person who will continue to operate such portion as a

qualified | owincome building.

Subcl ause (I1) shall not apply to the extent nore stringent
requi renents are provided in the agreenent or in State | aw
(ii) Eviction, etc. of existing |owinconme tenants not

permtted

The term nation of an extended use period under clause (i)
shall not be construed to permt before the close of the
3-year period follow ng such ternination -

(I') the eviction or the termnation of tenancy (other
than for good cause) of an existing tenant of any

| ow-i ncome unit, or

(I'l) any increase in the gross rent with respect to such
unit not otherw se permtted under this section

(F) Qualified contract

For purposes of subparagraph (E), the term ' qualified
contract' nmeans a bona fide contract to acquire (within a
reasonabl e period after the contract is entered into) the
nonl ow-i ncome portion of the building for fair market val ue and
the I ow-income portion of the building for an anmount not |ess
than the applicable fraction (specified in the extended
| owi ncome housing comm tment) of -

(i) the sum of -

(1) the outstanding i ndebtedness secured by, or with
respect to, the buil ding,

(I'l') the adjusted investor equity in the building, plus

(I'1l1) other capital contributions not reflected in the
anount s described in subclause (1) or (I1), reduced by

(ii) cash distributions from (or available for distribution



from the project.
The Secretary shall prescribe such regul ations as may be
necessary or appropriate to carry out this paragraph, including
regul ations to prevent the mani pul ati on of the amount
determ ned under the precedi ng sentence.
(G Adjusted investor equity
(i) I'n genera
For purposes of subparagraph (E), the term ' adjusted
i nvestor equity' neans, with respect to any cal endar year
t he aggregate amount of cash taxpayers invested with respect
to the project increased by the anopunt equal to -
(I') such ampbunt, nultiplied by
(1) the cost-of-living adjustment for such cal endar
year, determ ned under section 1(f)(3) by substituting the
base cal endar year for 'cal endar year 1987
An amount shall be taken into account as an investnent in the
project only to the extent there was an obligation to invest
such anount as of the beginning of the credit period and to
the extent such amount is reflected in the adjusted basis of
the project.
(ii) Cost-of-living increases in excess of 5 percent not
taken into account
Under regul ations prescribed by the Secretary, if the CP
for any cal endar year (as defined in section 1(f)(4)) exceeds
the CPI for the preceding cal endar year by nore than 5
percent, the CPlI for the base cal endar year shall be
i ncreased such that such excess shall never be taken into
account under clause (i).
(iii) Base cal endar year
For purposes of this subparagraph, the term'base cal endar
year' neans the cal endar year with or within which the 1st
taxabl e year of the credit period ends.
(H) Lowincome portion
For purposes of this paragraph, the |owinconme portion of a
building is the portion of such building equal to the
applicable fraction specified in the extended | owincone
housi ng conmi tment for the building.
(I') Period for finding buyer
The period referred to in this subparagraph is the 1-year
peri od beginning on the date (after the 14th year of the
conpliance period) the taxpayer submits a witten request to
the housing credit agency to find a person to acquire the
taxpayer's interest in the |lowincone portion of the building.
(J) Effect of nonconpliance
If, during a taxable year, there is a determnation that an
extended | owi ncome housi ng agreenment was not in effect as of
t he begi nning of such year, such determnination shall not apply
to any period before such year and subparagraph (A) shall be
applied without regard to such determnation if the failure is
corrected within 1 year fromthe date of the determ nation.
(K) Projects which consist of nore than 1 building
The application of this paragraph to projects which consist
of nore than 1 building shall be made under regul ations
prescri bed by the Secretary.
(7) Special rules
(A) Building nmust be located within jurisdiction of credit
agency



A housing credit agency nmay allocate its aggregate housing
credit dollar anobunt only to buildings |ocated in the
jurisdiction of the governnental unit of which such agency is a
part.

(B) Agency allocations in excess of |imt

If the aggregate housing credit dollar anpunts allocated by a
housi ng credit agency for any cal endar year exceed the portion
of the State housing credit ceiling allocated to such agency
for such cal endar year, the housing credit dollar anmounts so
al l ocated shall be reduced (to the extent of such excess) for
buildings in the reverse of the order in which the allocations
of such amounts were made
(O Credit reduced if allocated credit dollar anmount is |ess

than credit which would be allowable without regard to
pl aced in service convention, etc.
(i) I'n genera
The anmount of the credit determ ned under this section with

respect to any building shall not exceed the clause (ii)

percentage of the anpunt of the credit which would (but for

thi s subparagraph) be determ ned under this section with
respect to such building.

(ii) Determ nation of percentage

For purposes of clause (i), the clause (ii) percentage with
respect to any building is the percentage which -
(1) the housing credit dollar amount allocated to such
bui l di ng bears to
(I'l) the credit amount determined in accordance with
clause (iii).
(iii) Determination of credit anount
The credit anmount determined in accordance with this clause
is the amount of the credit which would (but for this
subpar agr aph) be determ ned under this section with respect
to the building if -
(1) this section were applied without regard to
par agraphs (2)(A) and (3)(B) of subsection (f), and
(I'l) subsection (f)(3)(A) were applied without regard to
'the percentage equal to 2/3 of'.
(D) Housing credit agency to specify applicable percentage and
maxi mum qual i fi ed basis

In allocating a housing credit dollar anount to any buil ding,
the housing credit agency shall specify the applicable
percentage and the nmaxi num qualified basis which may be taken
into account under this section with respect to such buil ding.
The applicabl e percentage and maxi mum qualified basis so
speci fied shall not exceed the applicable percentage and
qual i fied basis determ ned under this section without regard to
this subsecti on.

(c)(8) Other definitions
For purposes of this subsection -

(©)(8)(A) Housing credit agency



The term "housing credit agency' means any agency authorized to carry out this
subsection.

(©)(8)(B) Possessions treated as States

The term 'State’ includes a possession of the United States.

(i) Definitions and special rules

For purposes of this section -

(1) Conpliance period
The term ' conpliance period neans, with respect to any

buil ding, the period of 15 taxable years beginning with the 1st

taxabl e year of the credit period with respect thereto.

(2) Determination of whether building is federally subsidized
(A) In genera

Except as otherwi se provided in this paragraph, for purposes
of subsection (b)(1), a new building shall be treated as
federal ly subsidized for any taxable year if, at any tine
during such taxabl e year or any prior taxable year, there is or
was out standi ng any obligation the interest on which is exenpt
fromtax under section 103, or any bel ow market Federal | oan
the proceeds of which are or were used (directly or indirectly)
with respect to such building or the operation thereof.
(B) Election to reduce eligible basis by bal ance of |oan or
proceeds of obligations
A | oan or tax-exenpt obligation shall not be taken into
account under subparagraph (A) if the taxpayer elects to
exclude fromthe eligible basis of the building for purposes of
subsection (d) -
(i) in the case of a loan, the principal amunt of such
| oan, and
(ii) in the case of a tax-exenpt obligation, the proceeds
of such obligation.
(C) Special rule for subsidized construction financing

Subpar agraph (A) shall not apply to any tax-exenpt obligation
or bel ow nmarket Federal |oan used to provide construction
financing for any building if -
(i) such obligation or Ioan (when issued or nade)
identified the building for which the proceeds of such
obligation or |oan would be used, and
(ii) such obligation is redeened, and such loan is repaid,
before such building is placed in service.
(D) Bel ow market Federal |oan

For purposes of this paragraph, the term ' bel ow narket
Federal |oan' means any | oan funded in whole or in part with
Federal funds if the interest rate payable on such loan is |ess
than the applicable Federal rate in effect under section
1274(d) (1) (as of the date on which the | oan was made). Such
term shall not include any | oan which would be a bel ow market
Federal |oan solely by reason of assistance provided under
section 106, 107, or 108 of the Housing and Comrunity
Devel opnent Act of 1974 (as in effect on the date of the
enactnent of this sentence).

(3) Lowincome unit

(A) I'n genera



The term 'l owincome unit' neans any unit in a building if -
(i) such unit is rent-restricted (as defined in subsection
(9)(2)), and
(ii) the individuals occupying such unit neet the inconme
limtation applicable under subsection (g)(1l) to the project
of which such building is a part.
(B) Exceptions
(i) I'n genera
A unit shall not be treated as a | owinconme unit unless the

unit is suitable for occupancy and used other than on a

transi ent basis.

(ii) Suitability for occupancy

For purposes of clause (i), the suitability of a unit for
occupancy shall be determ ned under regul ati ons prescri bed by
the Secretary taking into account |ocal health, safety, and
bui | di ng codes.

(iii) Transitional housing for honel ess

For purposes of clause (i), a unit shall be considered to
be used other than on a transient basis if the unit contains
sl eepi ng accommodati ons and kitchen and bathroom facilities
and is located in a building -

(1) which is used exclusively to facilitate the
transition of honeless individuals (within the nmeani ng of
section 103 of the Stewart B. MKinney Honel ess Assi stance
Act (42 U.S.C. 11302), as in effect on the date of the
enactnent of this clause) to independent living within 24
nont hs, and

(I'l) in which a governnmental entity or qualified
nonprofit organization (as defined in subsection (h)(5))
provi des such individuals with tenporary housi ng and
supportive services designed to assist such individuals in
| ocating and retaining pernmanent housing.

v) Single-room occupancy units

For purposes of clause (i), a single-roomoccupancy unit
shall not be treated as used on a transient basis nerely
because it is rented on a nonth-by-nonth basis.

(C) Special rule for buildings having 4 or fewer units

In the case of any building which has 4 or fewer residentia
rental units, no unit in such building shall be treated as a
| ow-income unit if the units in such building are owned by -

(i) any individual who occupies a residential unit in such
bui | di ng, or

(ii) any person who is related (as defined in subsection

(d)(2)(D)(iii)) to such individual
(D) Certain students not to disqualify unit

A unit shall not fail to be treated as a | owinconme unit
merely because it is occupied by an individual who is -

(i) a student and receiving assistance under title IV of
the Social Security Act, or

(ii) enrolled in a job training programreceivVing

assi stance under the Job Training Partnership Act or under

other simlar Federal, State, or |ocal |aws.

(E) Owner-occupi ed buil dings having 4 or fewer units eligible
for credit where devel opnent pl an

(i) I'n genera

Subpar agraph (C) shall not apply to the acquisition or
rehabilitation of a building pursuant to a devel opment plan

(



of action sponsored by a State or | ocal government or a
qual i fied nonprofit organization (as defined in subsection
(h)(5)(9).

(ii) Limtation on credit

In the case of a building to which clause (i) applies, the
applicable fraction shall not exceed 80 percent of the unit
fraction.

(iii) Certain unrented units treated as owner-occupied

In the case of a building to which clause (i) applies, any
unit which is not rented for 90 days or nore shall be treated
as occupi ed by the owner of the building as of the 1st day it
is not rented.

(4) New buil di ng

The term ' new building' neans a building the original use of
whi ch begins with the taxpayer.
(5) Existing building

The term 'existing building'" neans any building which is not a
new bui | di ng.
(6) Application to estates and trusts

In the case of an estate or trust, the anount of the credit
determ ned under subsection (a) and any increase in tax under
subsection (j) shall be apportioned between the estate or trust
and the beneficiaries on the basis of the incone of the estate or
trust allocable to each
(7) Inpact of tenant's right of 1st refusal to acquire property

(A) In genera

No Federal incone tax benefit shall fail to be allowable to
the taxpayer with respect to any qualified | owincome building
merely by reason of a right of 1st refusal held by the tenants
(in cooperative formor otherw se) or resident nmanagenent
corporation of such building or by a qualified nonprofit
organi zation (as defined in subsection (h)(5)(C)) or governnent
agency to purchase the property after the close of the
conpliance period for a price which is not |less than the
m ni mum purchase price determ ned under subparagraph (B).

(B) M nimum purchase price

For purposes of subparagraph (A), the nininmum purchase price
under this subparagraph is an amount equal to the sum of -

(i) the principal amunt of outstanding i ndebtedness
secured by the building (other than indebtedness incurred
within the 5-year period ending on the date of the sale to
the tenants), and

(ii) all Federal, State, and local taxes attributable to
such sal e.

Except in the case of Federal incone taxes, there shall not be
taken into account under clause (ii) any additional tax
attributable to the application of clause (ii).
(j) Recapture of credit
(1) In genera
If -

(A) as of the close of any taxable year in the conpliance
period, the anopunt of the qualified basis of any building with
respect to the taxpayer is less than

(B) the anmpunt of such basis as of the close of the preceding
t axabl e year,

then the taxpayer's tax under this chapter for the taxable year
shal |l be increased by the credit recapture anount.



(2) Credit recapture anount
For purposes of paragraph (1), the credit recapture anount is
an anmount equal to the sum of -
(A) the aggregate decrease in the credits allowed to the
t axpayer under section 38 for all prior taxable years which
woul d have resulted if the accelerated portion of the credit
al l omabl e by reason of this section were not allowed for al
prior taxable years with respect to the excess of the anopunt
descri bed in paragraph (1)(B) over the ampunt described in
par agraph (1)(A), plus
(B) interest at the overpaynent rate established under
section 6621 on the amount determ ned under subparagraph (A)
for each prior taxable year for the period begi nning on the due
date for filing the return for the prior taxable year involved.
No deduction shall be allowed under this chapter for interest
descri bed in subparagraph (B).
(3) Accelerated portion of credit

For purposes of paragraph (2), the accelerated portion of the
credit for the prior taxable years with respect to any amount of
basis is the excess of -

(A) the aggregate credit allowed by reason of this section
(without regard to this subsection) for such years with respect
to such basis, over

(B) the aggregate credit which woul d be all owabl e by reason
of this section for such years with respect to such basis if
the aggregate credit which would (but for this subsection) have
been allowabl e for the entire conpliance period were all owable
ratably over 15 years.

(4) Special rules
(A) Tax benefit rule

The tax for the taxable year shall be increased under
paragraph (1) only with respect to credits allowed by reason of
this section which were used to reduce tax liability. 1In the
case of credits not so used to reduce tax liability, the
carryforwards and carrybacks under section 39 shall be
appropriately adjusted.

(B) Only basis for which credit allowed taken into account

Qualified basis shall be taken into account under paragraph
(1)(B) only to the extent such basis was taken into account in
determining the credit under subsection (a) for the preceding
taxabl e year referred to in such paragraph.

(C) No recapture of additional credit allowable by reason of
subsection (f)(3)

Par agraph (1) shall apply to a decrease in qualified basis
only to the extent such decrease exceeds the amount of
qualified basis with respect to which a credit was all owabl e
for the taxable year referred to in paragraph (1) (B) by reason
of subsection (f)(3).

(D) No credits against tax

Any increase in tax under this subsection shall not be
treated as a tax inposed by this chapter for purposes of
determ ning the amobunt of any credit under subpart A, B, D, or
G of this part.

(E) No recapture by reason of casualty |oss

The increase in tax under this subsection shall not apply to
a reduction in qualified basis by reason of a casualty loss to
the extent such loss is restored by reconstruction or



repl acenent within a reasonabl e period established by the
Secretary.
(F) No recapture where de minims changes in floor space
The Secretary may provide that the increase in tax under this
subsection shall not apply with respect to any building if -
(i) such increase results froma de mnims change in the
fl oor space fraction under subsection (c)(1), and
(ii) the building is a qualified | owincone building after
such change
(5) Certain partnerships treated as the taxpayer
(A) I'n genera
For purposes of applying this subsection to a partnership to
whi ch this paragraph applies -
(i) such partnership shall be treated as the taxpayer to
which the credit allowable under subsection (a) was all owed,
(ii) the amount of such credit allowed shall be treated as
t he amobunt whi ch woul d have been allowed to the partnership
were such credit allowable to such partnership,
(iii) paragraph (4)(A) shall not apply, and
(iv) the anpunt of the increase in tax under this
subsection for any taxable year shall be allocated anong the
partners of such partnership in the same manner as such
partnership's taxable income for such year is allocated anpng
such partners.
(B) Partnerships to which paragraph applies
Thi s paragraph shall apply to any partnership which has 35 or
nore partners unless the partnership elects not to have this
par agr aph apply.
(C) Special rules
(i) Husband and wife treated as 1 partner
For purposes of subparagraph (B)(i), a husband and wife
(and their estates) shall be treated as 1 partner.
(ii) Election irrevocable
Any el ection under subparagraph (B), once nade, shall be
i rrevocabl e.
(6) No recapture on disposition of building (or interest therein)
where bond posted
In the case of a disposition of a building or an interest
therein, the taxpayer shall be discharged fromliability for any
additional tax under this subsection by reason of such
di sposition if -
(A) the taxpayer furnishes to the Secretary a bond in an
anount satifactory (FOOTNOTE 5) to the Secretary and for the
period required by the Secretary, and

(FOOTNOTE 5) Soin original. Probably should be 'satisfactory'.

(B) it is reasonably expected that such building wll
continue to be operated as a qualified | owincone building for
the remaining conpliance period with respect to such buil ding.

(k) Application of at-risk rules
For purposes of this section -
(1) In genera
Except as otherwi se provided in this subsection, rules sinlar
to the rules of section 49(a)(1) (other than subparagraphs
(D)(ii)(lIl) and (D) (iv)(l) thereof), section 49(a)(2), and



section 49(b) (1) shall apply in determining the qualified basis
of any building in the sane manner as such sections apply in
determ ning the credit base of property.
(2) Special rules for determ ning qualified person
For purposes of paragraph (1) -
(A) In genera
If the requirenments of subparagraphs (B), (C), and (D) are
met with respect to any financing borrowed froma qualified
nonprofit organization (as defined in subsection (h)(5)), the
determ nati on of whether such financing is qualified comrercia
financing with respect to any qualified | owinconme building
shal | be made wi thout regard to whether such organization -

(i) is actively and regularly engaged in the business of
| endi ng noney, or

(ii) is a person described in section 49(a)(1)(D)(iv)(ll).

(B) Financing secured by property

The requirenments of this subparagraph are met with respect to
any financing if such financing is secured by the qualified
| ow-i ncome buil ding, except that this subparagraph shall not
apply in the case of a federally assisted building described in
subsection (d)(6)(B) if -

(i) a security interest in such building is not permtted
by a Federal agency holding or insuring the nortgage secured
by such buil ding, and

(ii) the proceeds fromthe financing (if any) are applied
to acquire or inprove such building.. (FOOTNOTE 6)

(FOOTNOTE 6) Soin original.

(C) Portion of building attributable to financing
The requirements of this subparagraph are met with respect to
any financing for any taxable year in the conpliance period if,
as of the close of such taxable year, not nore than 60 percent
of the eligible basis of the qualified |lowincone building is
attributable to such financing (reduced by the principal and
i nterest of any governnmental financing which is part of a
wr ap- around nortgage involving such financing).
(D) Repaynent of principal and interest
The requirements of this subparagraph are met with respect to
any financing if such financing is fully repaid on or before
the earliest of -
(i) the date on which such financing matures,
(ii) the 90th day after the close of the conpliance period
with respect to the qualified | owincone building, or
(iii) the date of its refinancing or the sale of the
buil ding to which such financing rel ates.
In the case of a qualified nonprofit organi zati on which is not
described in section 49(a)(1)(D)(iv)(ll) with respect to a
buil ding, clause (ii) of this subparagraph shall be applied as
if the date described therein were the 90th day after the
earlier of the date the building ceases to be a qualified
| ow-i ncome building or the date which is 15 years after the
close of a conpliance period with respect thereto.
(3) Present value of financing
If the rate of interest on any financing described in paragraph
(2)(A) is less than the rate which is 1 percentage point bel ow



the applicable Federal rate as of the time such financing is
incurred, then the qualified basis (to which such financing
rel ates) of the qualified |owincone building shall be the
present val ue of the anpbunt of such financing, using as the
di scount rate such applicable Federal rate. For purposes of the
precedi ng sentence, the rate of interest on any financing shal
be determined by treating interest to the extent of governnent
subsi di es as not payabl e.
(4) Failure to fully repay

(A) In genera

To the extent that the requirements of paragraph (2)(D) are
not nmet, then the taxpayer's tax under this chapter for the
taxabl e year in which such failure occurs shall be increased by
an anmount equal to the applicable portion of the credit under
this section with respect to such building, increased by an
anount of interest for the period -

(i) beginning with the due date for the filing of the
return of tax inposed by chapter 1 for the 1st taxable year
for which such credit was all owable, and

(ii) ending with the due date for the taxable year in which
such failure occurs,

determ ned by using the underpaynent rate and nethod under
section 6621.
(B) Applicable portion

For purposes of subparagraph (A), the term'applicable
portion' neans the aggregate decrease in the credits allowed to
a taxpayer under section 38 for all prior taxable years which
woul d have resulted if the eligible basis of the building were
reduced by the amount of financing which does not neet
requi rements of paragraph (2)(D)

(C) Certain rules to apply
Rules simlar to the rules of subparagraphs (A) and (D) of
subsection (j)(4) shall apply for purposes of this subsection.
(I') Certifications and other reports to Secretary
(1) Certification with respect to 1st year of credit period
Foll owi ng the close of the 1st taxable year in the credit
period with respect to any qualified | owincome building, the
t axpayer shall certify to the Secretary (at such tinme and in such
formand in such manner as the Secretary prescribes) -

(A) the taxable year, and cal endar year, in which such
bui | di ng was pl aced in service,

(B) the adjusted basis and eligible basis of such building as
of the close of the 1st year of the credit period,

(C) the maximum applicabl e percentage and qualified basis
permtted to be taken into account by the appropriate housing
credit agency under subsection (h),

(D) the election made under subsection (g) with respect to
the qualified | owincone housing project of which such building
is a part, and

(E) such other information as the Secretary may require.

In the case of a failure to nmake the certification required by
the precedi ng sentence on the date prescribed therefor, unless it
is shown that such failure is due to reasonabl e cause and not to
wi |l ful neglect, no credit shall be allowable by reason of
subsection (a) with respect to such building for any taxable year
endi ng before such certification is made.

(2) Annual reports to the Secretary



The Secretary may require taxpayers to submit an information
return (at such time and in such form and manner as the Secretary
prescri bes) for each taxable year setting forth -

(A) the qualified basis for the taxable year of each
qualified |l owincone building of the taxpayer,
(B) the information described in paragraph (1)(C) for the
t axabl e year, and
(C) such other information as the Secretary nmay require.
The penalty under section 6652(j) shall apply to any failure to
subnmit the return required by the Secretary under the preceding
sentence on the date prescribed therefor
(3) Annual reports from housing credit agencies

Each agency which allocates any housing credit anmobunt to any
buil ding for any cal endar year shall subnmt to the Secretary (at
such time and in such manner as the Secretary shall prescribe) an
annual report specifying -

(A) the anpunt of housing credit anpunt allocated to each
buil ding for such year
(B) sufficient information to identify each such building and
the taxpayer with respect thereto, and
(OGO such other information as the Secretary may require.
The penalty under section 6652(j) shall apply to any failure to
submt the report required by the preceding sentence on the date
prescribed therefor
(m Responsibilities of housing credit agencies
(1) Plans for allocation of credit anmong projects
(A) In genera
Not wi t hst andi ng any ot her provision of this section, the
housing credit dollar anount with respect to any building shal
be zero unless -

(i) such amobunt was all ocated pursuant to a qualified
all ocation plan of the housing credit agency which is
approved by the governnental unit (in accordance with rules
simlar to the rules of section 147(f)(2) (other than
subpar agraph (B)(ii) thereof)) of which such agency is a
part, and

(ii) such agency notifies the chief executive officer (or
the equivalent) of the local jurisdiction within which the
building is | ocated of such project and provides such
i ndi vidual a reasonabl e opportunity to comrent on the
proj ect.

(B) Qualified allocation plan

For purposes of this paragraph, the term'qualified

al l ocation plan' neans any plan -

(i) which sets forth selection criteria to be used to
determ ne housing priorities of the housing credit agency
whi ch are appropriate to | ocal conditions,

(ii) which also gives preference in allocating housing
credit dollar anmounts anong sel ected projects to -

(1) projects serving the |lowest income tenants, and
(I'l') projects obligated to serve qualified tenants for
the | ongest periods, and

(iii) which provides a procedure that the agency (or an
agent or other private contractor of such agency) will follow
in nmonitoring for nonconpliance with the provisions of this
section and in notifying the Internal Revenue Service of such
nonconpl i ance whi ch such agency becones aware of.



(C) Certain selection criteria nmust be used
The selection criteria set forth in a qualified allocation
pl an nust include
(i) project location,
(ii) housing needs characteristics,
(iii) project characteristics,
(iv) sponsor characteristics,
(v) participation of |ocal tax-exenpt organizations,
(vi) tenant popul ations with special housing needs, and
(vii) public housing waiting lists.
(D) Application to bond financed projects
Subsection (h)(4) shall not apply to any project unless the
project satisfies the requirenents for allocation of a housing
credit dollar amobunt under the qualified allocation plan
applicable to the area in which the project is |ocated.
(2) Credit allocated to building not to exceed anpunt necessary
to assure project feasibility
(A) In genera
The housing credit dollar anobunt allocated to a project shal
not exceed the anmount the housing credit agency determ nes is
necessary for the financial feasibility of the project and its
viability as a qualified | owincone housing project throughout
the credit period.
(B) Agency eval uation
In meki ng the determ nati on under subparagraph (A), the
housi ng credit agency shall consider -
(i) the sources and uses of funds and the total financing
pl anned for the project,
(ii) any proceeds or receipts expected to be generated by
reason of tax benefits, and
(iii) the percentage of the housing credit dollar anmount
used for project costs other than the cost of internediaries.
Clause (iii) shall not be applied so as to inpede the
devel opnent of projects in hard-to-devel op areas. Such a
deternmi nation shall not be construed to be a representation or
warranty as to the feasibility or viability of the project.
(C) Determ nation made when credit anount applied for and when
buil ding placed in service
(i) I'n genera
A determ nati on under subparagraph (A) shall be nade as of
each of the follow ng tines:
(1) The application for the housing credit dollar anpunt.
(I'l')y The allocation of the housing credit dollar anmount.
(I'l'l) The date the building is placed in service.
(ii) Certification as to anount of other subsidies
Prior to each deternination under clause (i), the taxpayer
shall certify to the housing credit agency the full extent of
all Federal, State, and |ocal subsidies which apply (or which
the taxpayer expects to apply) with respect to the building.
(D) Application to bond financed projects
Subsection (h)(4) shall not apply to any project unless the
governnmental unit which issued the bonds (or on behal f of which
the bonds were issued) makes a determ nation under rules
simlar to the rules of subparagraphs (A) and (B).
(n) Regul ations
The Secretary shall prescribe such regul ations as may be
necessary or appropriate to carry out the purposes of this section



i ncludi ng regul ations -
(1) dealing with -

(A) projects which include nmore than 1 building or only a
portion of a building,

(B) buildings which are placed in service in portions,

(2) providing for the application of this section to short
t axabl e years,

(3) preventing the avoi dance of the rules of this section, and

(4) providing the opportunity for housing credit agencies to
correct administrative errors and om ssions with respect to
al l ocations and record keeping within a reasonable period after
their discovery, taking into account the availability of
regul ati ons and other admninistrative guidance fromthe Secretary.

(o) Term nation

(1) In genera

Except as provided in paragraph (2), for any cal endar year
after 1991 -

(A) clause (i) of subsection (h)(3)(C) shall not apply, and

(B) subsection (h)(4) shall not apply to any building placed
in service after 1991.

(2) Exception for bond-financed buildings in progress
For purposes of paragraph (1)(B), a building shall be treated
as placed in service before 1992 if -

(A) the bonds with respect to such building are issued before
1992,

(B) the taxpayer's basis in the project (of which the
building is a part) as of Decenber 31, 1991, is nore than 10
percent of the taxpayer's reasonably expected basis in such
project as of Decenber 31, 1993, and

(C) such building is placed in service before January 1,

1994.
(Added Pub. L. 99-514, title Il, Sec. 252(a), Oct. 22, 1986, 100
Stat. 2189, and anended Pub. L. 99-509, title VIII, Sec. 8072(a),

Oct. 21, 1986, 100 Stat. 1964; Pub. L. 100-647, title I, Sec.
1002(1)(1)-(25), (32), 1007(g)(3)(B), title IV, Sec. 4003(a),
(b)(1), (3), 4004(a), Nov. 10, 1988, 102 Stat. 3373-3381, 3435,
3643, 3644; Pub. L. 101-239, title VII, Sec. 7108(a)(1),
(b)-(e)(2), (f)-(m, (n)(2)-(q), 7811(a), 7831(c),
7841(d)(13)-(15), Dec. 19, 1989, 103 Stat. 2306-2321, 2406, 2426,
2429; Pub. L. 101-508, title XI, Sec. 11407(a)(1), (b)(1)-(9),
11701(a) (1)-(3)(A), (4), (5)(A), (6)-(10), 11812(b)(3),
11813(b)(3), Nov. 5, 1990, 104 Stat. 1388-474, 1388-475, 1388-505
to 1388-507, 1388-535, 1388-551.)
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Section 8 of the United States Housing Act of 1937, referred to in subsecs. (¢)(2),
(d)(6)(B)(i), and (9)(2)(B), is classified to section 1437f of Title 42, The Public Health
and Welfare. Section 8(e)(2) of the Act was repealed by Pub. L. 101-625, title |1, Sec.
289(b)(1), Nov. 28, 1990, 104 Stat. 4128, effective Oct. 1, 1991, but to remain in effect
with respect to single room occupancy dwellings as authorized by subchapter 1V (Sec.
11361 et seq.) of chapter 119 of Title 42. See section 12839(b) of Title 42.

The Stewart B. McKinney Homeless Assistance Act of 1988, referred to in subsec. (¢)(2),
probably means the Stewart B. McKinney Homeless Assistance Act, Pub. L. 100-77, July
22,1987, 101 Stat. 482, as amended, which is classified principally to chapter 119 (Sec.
11301 et seq.) of Title 42. For complete classification of this Act to the Code, see Short
Title note set out under section 11301 of Title 42 and Tables.

The date of the enactment of this sentence, referred to in subsec. (€)(2), is the date of the
enactment of Pub. L. 101-508, which was approved Nov. 5, 1990.

Section 201(a) of the Tax Reform Act of 1986, referred to in subsec. (c)(2)(B), is section
201(a) of Pub. L. 99-514, which amended section 168 of thistitle generally.

The date of the enactment of the Tax Reform Act of 1986, referred to in subsec.
(D)D) (1), (6)(B), isthe date of enactment of Pub. L. 99-514, which was approved
Oct. 22, 1986.

The date of the enactment of the Revenue Reconciliation Act of 1990, referred to in
subsec. (d)(2)(D)(i)(1), (5)(B), isthe date of the enactment of Pub. L. 101-508, which was
approved Nov. 5, 1990.

Sections 221(d)(3) and 236 of the National Housing Act, referred to in subsec.
(d)(6)(B)(ii), are classified to sections 1715I(d)(3) and 171521, respectively, of Title 12,
Banks and Banking.

Sections 515 and 502(c) of the Housing Act of 1949, referred to in subsecs. (d)(6)(B)(iii),
(C)(i) and (g)(2)(B)(iv), are classified to sections 1485 and 1472(c), respectively, of Title
42, The Public Health and Welfare.

The Emergency Low Income Housing Preservation Act of 1987, referred to in subsec.
(d)(6)(C)(i), now the Low-Income Housing Preservation and Resident Homeownership
Act of 1990, istitle I of Pub. L. 100-242, Feb. 5, 1988, 101 Stat. 1877, as amended.
Subtitle B of title 11, which was formerly set out as a note under section 1715| of Title 12,
Banks and Banking, and which amended section 171526 of Title 12, was amended
generally by Pub. L. 101-625 and is classified to chapter 42 (Sec. 4101 et seq.) of Title
12. For complete classification of this Act to the Code, see Short Title note set out under
section 4101 of Title 12 and Tables.

Section 3 of the Federa Deposit Insurance Act, referred to in subsec. (d)(6)(D), is
classified to section 1813 of Title 12.



The date of the enactment of this subparagraph, referred to in subsec. (g)(2)(E), is the
date of enactment of Pub. L. 100-647, which was approved Nov. 10, 1988.

Sections 106, 107, and 108 of the Housing and Community Development Act of 1974 (as
in effect on the date of the enactment of this sentence), referred to in subsec. (i)(2)(D),
are classified to sections 5306, 5307, and 5308 of Title 42, The Public Health and
Weélfare, asin effect on the date of enactment of Pub. L. 101-239, which was approved
Dec. 19, 1989.

The date of the enactment of this clause, referred to in subsec. (i)(3)(B)(iii)(l), is date of
enactment of Pub. L. 101-239, which was approved Dec. 19, 1989.

The Socia Security Act, referred to in subsec. (i)(3)(D)(i), is act Aug. 14, 1935, ch. 531,
49 Stat. 620, as amended. Title IV of the Act is classified generally to subchapter 1V
(Sec. 601 et seq.) of chapter 7 of Title 42, The Public Health and Welfare. For complete
classification of this Act to the Code, see section 1305 of Title 42 and Tables.

The Job Training Partnership Act, referred to in subsec. (i)(3)(D)(ii), is Pub. L. 97-300,
Oct. 13, 1982, 96 Stat. 1322, which is classified generally to chapter 19 (Sec. 1501 et
seq.) of Title 29, Labor. For complete classification of this Act to the Code, see Short
Title note set out under section 1501 of Title 29 and Tables.

MISC2

Prior Provisions

A prior section 42, added Pub. L. 94-12, title |1, Sec. 203(a), Mar. 29, 1975, 89 Stat. 29,
and amended Pub. L. 94-164, Sec. 3(a)(1), Dec. 23, 1975, 89 Stat. 972; Pub. L. 94-455,
title 1V, Sec. 401(a)(2)(A), (B), title V, Sec. 503(b)(4), title XIX, Sec. 1906(b)(13)(A),
Oct. 4, 1976, 90 Stat. 1555, 1562, 1834; Pub. L. 95-30, title I, Sec. 101(c), May 23, 1977,
91 Stat. 132, which related to the general tax credit allowed to individuals in an amount
equal to the greater of (1) 2% of taxable income not exceeding $9,000 or (2) $35
multiplied by each exemption the taxpayer was entitled to, expired Dec. 31, 1978
pursuant to the terms of: (1) Pub. L. 94-12, Sec. 209(a) as amended by Pub. L. 94-164,
Sec. 2(e), set out as an Effective and Termination Dates of 1975 Amendment note under
section 56 of thistitle; (2) Pub. L. 94-164, Sec. 3(b) as amended by Pub. L. 94-455, Sec.
401(a)(1) and Pub. L. 95-30, Sec. 103(a); and (3) Pub. L. 94-455, Sec. 401(e), as
amended by Pub. L. 95-30, Sec. 103(c) and Pub. L. 95-600, title I, Sec. 103(b), Nov. 6,
1978, 92 Stat. 2771, set out as an Effective and Termination Dates of 1976 Amendment
note under section 32 of thistitle.

Another prior section 42 was renumbered section 35 of thistitle.

Amendments



1990 - Subsec. (b)(1). Pub. L. 101-508, Sec. 11701(a)(1)(B),
struck out at end 'A building shall not be treated as described in
subpar agraph (B) if, at any time during the credit period, noderate
rehabilitation assistance is provided with respect to such building
under section 8(e)(2) of the United States Housing Act of 1937.°

Subsec. (c)(2). Pub. L. 101-508, Sec. 11701(a)(1)(A), inserted at
end ' Such term does not include any building with respect to which
noderate rehabilitation assistance is provided, at any tine during
the conpliance period, under section 8(e)(2) of the United States
Housi ng Act of 1937.°'

Pub. L. 101-508, Sec. 11407(b)(5)(A), inserted before period at
end of | ast sentence '(other than assistance under the Stewart B
McKi nney Honel ess Assi stance Act of 1988 (as in effect on the date
of the enactnment of this sentence))'.

Subsec. (d)(2)(D)(i)(l). Pub. L. 101-508, Sec. 11812(b)(3),
inserted '(as in effect on the day before the date of the enactnent
of the Revenue Reconciliation Act of 1990)' after 'section 167(k)."

Subsec. (d)(2)(D)(ii)(V). Pub. L. 101-508, Sec. 11407(b)(8),
added subcl. (V).

Subsec. (d)(5)(B). Pub. L. 101-508, Sec. 11812(b)(3), inserted
"(as in effect on the day before the date of the enactnment of the
Revenue Reconciliation Act of 1990)' after 'section 167(k).’

Subsec. (d)(5)(CQ)(ii)(l). Pub. L. 101-508, Sec. 11407(b)(4),
inserted at end 'If the Secretary of Housing and Urban Devel opnent
determi nes that sufficient data for any period are not available to
apply this clause on the basis of census tracts, such Secretary
shall apply this clause for such period on the basis of enumeration
districts.'

Pub. L. 101-508, Sec. 11701(a)(2)(B), inserted before period at
end 'for such year'.

Pub. L. 101-508, Sec. 11701(a)(2)(A), which directed the
insertion of '"which is designated by the Secretary of Housing and
Urban Devel opnent and, for the nobst recent year for which census
data are avail able on household incone in such tract,' after
'census tract', was executed by naking the insertion after 'any
census tract' to reflect the probable intent of Congress.

Subsec. (g)(2)(B)(iv). Pub. L. 101-508, Sec. 11407(b)(3), added
cl. (iv).

Subsec. (g)(2)(D)(i). Pub. L. 101-508, Sec. 11701(a)(3)(A),

i nserted before period at end 'and such unit continues to be
rent-restricted

Subsec. (g)(2)(D)(ii). Pub. L. 101-508, Sec. 11701(a)(4),
inserted at end 'In the case of a project described in section
142(d) (4)(B), the preceding sentence shall be applied by
substituting '170 percent' for '140 percent' and by substituting
"any lowinconme unit in the building is occupied by a new resi dent
whose i ncone exceeds 40 percent of area nedian gross inconme' for
"any residential unit in the building (of a size conparable to, or
smal | er than, such unit) is occupied by a new resident whose incone
exceeds such incone limtation'.'

Subsec. (g)(3)(A). Pub. L. 101-508, Sec. 11701(a)(5)(A),
substituted 'the 1st year of the credit period for such building
for '"the 12-nonth period beginning on the date the building is
pl aced in service'

Subsec. (h)(3)(C). Pub. L. 101-508, Sec. 11701(a)(6)(A),
substituted 'the sum of the anpunts described in clauses (i) and
(iii)" for '"the anount described in clause (i)' in second sentence.



Subsec. (h)(3)(D)(ii)(ll). Pub. L. 101-508, Sec. 11701(a)(6)(B),
substituted 'the sum of the anpunts described in clauses (i) and
(iii)" for "the ampunt described in clause (i)'.

Subsec. (h)(5)(B). Pub. L. 101-508, Sec. 11407(b)(9)(A), inserted
'own an interest in the project (directly or through a partnership)
and' after 'nonprofit organization is to'

Subsec. (h)(5)(CO (i) to (iii). Pub. L. 101-508, Sec.

11407(b) (9)(B), added cl. (ii) and redesignated forner cl. (ii) as
(iii).

Subsec. (h)(5)(D)(i). Pub. L. 101-508, Sec. 11407(b)(9) (0O
i nserted 'ownership and' before 'material participation'.

Subsec. (h)(6)(B)(i). Pub. L. 101-508, Sec. 11701(a)(7)(A),

i nserted before comma at end 'and which prohibits the actions
described in subclauses (1) and (I1) of subparagraph (E)(ii)".

Subsec. (h)(6)(B)(ii). Pub. L. 101-508, Sec. 11701(a)(7)(B),
substituted 'requirenment and prohibitions' for 'requirenent’'.

Subsec. (h)(6)(B)(iii) to (v). Pub. L. 101-508, Sec.

11701(a) (8)(A), added cl. (iii) and redesignated former cls. (iii)
and (iv) as (iv) and (v), respectively.

Subsec. (h)(6)(E)(i)(l). Pub. L. 101-508, Sec. 11701(a)(9),

i nserted before comma 'unless the Secretary determ nes that such
acquisition is part of an arrangenent with the taxpayer a purpose
of which is to term nate such period'

Subsec. (h)(6)(E)(ii)(Il). Pub. L. 101-508, Sec. 11701(a)(8) (0O
i nserted before period at end 'not otherwi se permtted under this
section'.

Subsec. (h)(6)(F). Pub. L. 101-508, Sec. 11701(a)(8)(D), inserted
"the nonl owincome portion of the building for fair market val ue
and' before 'the |owincone portion' in introductory provisions.

Subsec. (h)(6)(J) to (L). Pub. L. 101-508, Sec. 11701(a)(8)(B),
redesi gnat ed subpars. (K) and (L) as (J) and (K), respectively, and
struck out fornmer subpar. (J) which related to sales of |ess than
the |l owincone portions of a building.

Subsec. (i)(3)(D). Pub. L. 101-508, Sec. 11407(b)(6), substituted
"Certain students' for 'Students in governnent-supported job
trai ning prograns' in heading and anended text generally. Prior to
amendment, text read as follows: 'A unit shall not fail to be
treated as a lowinconme unit nerely because it is occupied by an
i ndi vidual who is enrolled in a job training programreceiving
assi stance under the Job Training Partnership Act or under other
simlar Federal, State, or local |aws.'

Subsec. (i)(7). Pub. L. 101-508, Sec. 11701(a)(10), redesignated
par. (8) as (7).

Subsec. (i)(7)(A). Pub. L. 101-508, Sec. 11407(b)(1), substituted
"the tenants (in cooperative formor otherw se) or resident
managemnment corporation of such building or by a qualified nonprofit
organi zation (as defined in subsection (h)(5)(C)) or governnent
agency' for 'the tenants of such building' .

Subsec. (i)(8). Pub. L. 101-508, Sec. 11701(a)(10), redesignated
par. (8) as (7).

Subsec. (k)(1). Pub. L. 101-508, Sec. 11813(b)(3)(A), substituted
"49(a) (1) for '"46(c)(8)', "49(a)(2)" for '46(c)(9)', and
"49(b) (1) for "47(d)(1)".

Subsec. (k)(2)(A)(ii), (D). Pub. L. 101-508, Sec. 11813(b)(3)(B),
substituted "49(a) (1) (D)(iv)(I1)" for "46(c)(8)(D)(iv)(Il)"

Subsec. (M (1)(B)(ii) to (iv). Pub. L. 101-508, Sec.

11407(b) (7)(B), redesignated cls. (iii) and (iv) as (ii) and (iii),



respectively, and struck out former cl. (ii) which read as foll ows:
"which gives the highest priority to those projects as to which the
hi ghest percentage of the housing credit dollar anmpunt is to be
used for project costs other than the cost of internediaries unless
granting such priority would inpede the devel opnent of projects in
har d-t o- devel op areas,'.

Pub. L. 101-508, Sec. 11407(b)(2), anended cl. (iv) generally.
Prior to anmendnent, cl. (iv) read as follows: 'which provides a
procedure that the agency will follow in notifying the Interna
Revenue Service of nonconpliance with the provisions of this
section which such agency becones aware of."'

Subsec. (mM(2)(B). Pub. L. 101-508, Sec. 11407(b)(7)(A), added
cl. (iii) and inserted provision that cl. (iii) not be applied so
as to inpede the devel opnent of projects in hard-to-devel op areas.

Subsec. (0)(1). Pub. L. 101-508, Sec. 11407(a)(1)(A), substituted
'1991' for '1990' wherever appearing.

Subsec. (0)(2). Pub. L. 101-508, Sec. 11407(a)(1)(B), added par
(2) and struck out forner par. (2) which read as follows: 'For
pur poses of paragraph (1)(B), a building shall be treated as placed
in service before 1990 if -

"(A) the bonds with respect to such building are issued before
1990,

"(B) such building is constructed, reconstructed, or
rehabilitated by the taxpayer,

'"(C) nore than 10 percent of the reasonably anticipated cost of
such construction, reconstruction, or rehabilitation has been
incurred as of January 1, 1990, and sone of such cost is incurred
on or after such date, and

"(D) such building is placed in service before January 1,

1992."

1989 - Subsec. (b)(1). Pub. L. 101-239, Sec. 7108(h)(5), inserted
at end 'A building shall not be treated as described in
subparagraph (B) if, at any time during the credit period, noderate
rehabilitation assistance is provided with respect to such building
under section 8(e)(2) of the United States Housing Act of 1937.'

Subsec. (b)(3)(C). Pub. L. 101-239, Sec. 7108(c)(2), which
di rected anmendnment of subpar. (C) by substituting 'subsection
(h)y(7)" for 'subsection (h)(6))', was executed by substituting
"subsection (h)(7)" for 'subsection (h)(6)', as the probable intent
of Congress.

Subsec. (c)(1)(E). Pub. L. 101-239, Sec. 7108(i)(2), added
subpar. (E).

Subsec. (d)(1). Pub. L. 101-239, Sec. 7108(1)(1), inserted 'as of
the close of the 1st taxable year of the credit period before
period at end.

Subsec. (d)(2)(A). Pub. L. 101-239, Sec. 7108(1)(2), substituted
' subparagraph (B), its adjusted basis as of the close of the 1st
t axabl e year of the credit period, and" for 'subparagraph (B), the
sum of -

"(1) the portion of its adjusted basis attributable to its
acqui sition cost, plus

"(11) anpunts chargeable to capital account and incurred by the
t axpayer (before the close of the 1st taxable year of the credit
period for such building) for property (or additions or
i nprovenents to property) of a character subject to the allowance
for depreciation, and'.

Subsec. (d)(2)(B)(iv). Pub. L. 101-239, Sec. 7108(d)(1), added



cl. (iv).

Subsec. (d)(2)(C). Pub. L. 101-239, Sec. 7108(1)(3)(A
substituted ' Adjusted basis' for 'Acquisition cost' in heading and
"adjusted basis' for 'cost' in text.

Subsec. (d)(5). Pub. L. 101-239, Sec. 7108(1)(3)(B), substituted
"Special rules for determning eligible basis' for 'Eligible basis
determ ned when building placed in service' in heading.

Subsec. (d)(5)(A). Pub. L. 101-239, Sec. 7108(1)(3)(B),
redesi gnated subpar. (B) as (A) and struck out former subpar. (A)
which read as follows: 'Except as provided in subparagraphs (B) and
(C), the eligible basis of any building for the entire conpliance
period for such building shall be its eligible basis on the date
such building is placed in service (increased, in the case of an
exi sting building which neets the requirenents of paragraph (2)(B),
by the ampunts described in paragraph (2)(A) (i)(11))."

Subsec. (d)(5)(B). Pub. L. 101-239, Sec. 7108(1)(3)(B),
redesi gnated subpar. (C) as (B). Forner subpar. (B) redesignated
(A).

Subsec. (d)(5)(C). Pub. L. 101-239, Sec. 7108(1)(3)(B),
redesi gnated subpar. (D) as (C). Forner subpar. (C) redesignated
(B).

Pub. L. 101-239, Sec. 7811(a)(1l), inserted 'section' before
'167(k)" in heading.

Subsec. (d)(5)(D). Pub. L. 101-239, Sec. 7108(1)(3)(B),
redesi gnated subpar. (D) as (C

Pub. L. 101-239, Sec. 7108(g), added subpar. (D)

Subsec. (d)(6)(A)(i). Pub. L. 101-239, Sec. 7841(d)(13),
substituted 'Farmers Home Administration' for 'Farmers' Home
Admi ni stration'.

Subsec. (d)(6)(C) to (E). Pub. L. 101-239, Sec. 7108(f), added
subpars. (C) and (D) and redesignated forner subpar. (C) as (E).

Subsec. (d)(7)(A). Pub. L. 101-239, Sec. 7831(c)(6), inserted
"(or interest therein)' after 'subparagraph (B)' in introductory
provi si ons.

Subsec. (d)(7)(A)(ii). Pub. L. 101-239, Sec. 7841(d)(14),
substituted 'under subsection (a)' for 'under sebsection (a)'.

Subsec. (e)(2)(A). Pub. L. 101-239, Sec. 7841(d)(15), substituted
"to capital account' for 'to captial account'.

Subsec. (e)(3). Pub. L. 101-239, Sec. 7108(d)(3), substituted
"M ni mum expenditures to qualify' for 'Average of rehabilitation
expendi tures must be $2,000 or nore' in heading, added subpars. (A)
and (B), redesignated fornmer subpar. (B) as (C), and struck out
former subpar. (A) which read as follows: 'Paragraph (1) shal
apply to rehabilitation expenditures with respect to any buil ding
only if the qualified basis attributable to such expenditures
i ncurred during any 24-nonth period, when divided by the | owincone
units in the building, is $2,000 or nore.'

Subsec. (e)(5). Pub. L. 101-239, Sec. 7108(1)(3)(C), substituted
"subsection (d)(2)(A)(i)" for '"subsection (d)(2)(A)(i)(11)".

Subsec. (f)(4). Pub. L. 101-239, Sec. 7831(c)(4), added par. (4).

Subsec. (f)(5). Pub. L. 101-239, Sec. 7108(d)(2), added par. (5).

Subsec. (g)(2)(A). Pub. L. 101-239, Sec. 7108(e)(2), inserted at
end ' For purposes of the preceding sentence, the amunt of the
income |imtation under paragraph (1) applicable for any period
shall not be less than such limtation applicable for the earliest
period the building (which contains the unit) was included in the
determ nati on of whether the project is a qualified | owincome



housi ng project.’

Pub. L. 101-239, Sec. 7108(e)(1)(B), substituted 'the inputed
income limtation applicable to such unit' for 'the income
limtation under paragraph (1) applicable to individuals occupying
such unit'.

Subsec. (g)(2)(B). Pub. L. 101-239, Sec. 7108(h)(2), added cl
(iii) and concl udi ng provisions which defined 'supportive service'
Subsec. (g9)(2)(C) to (E). Pub. L. 101-239, Sec. 7108(e)(1) (A,
added subpars. (C) and (D) and redesignated forner subpar. (C) as

(E).

Subsec. (g)(3)(D). Pub. L. 101-239, Sec. 7108(m (3), added
subpar. (D).

Subsec. (g)(4). Pub. L. 101-239, Sec. 7108(n)(2), struck out
"(other than section 142(d)(4)(B)(iii))' after '"in applying such
provi sions'.

Subsec. (g)(7). Pub. L. 101-239, Sec. 7108(h)(3), added par. (7).

Subsec. (h)(1)(B). Pub. L. 101-239, Sec. 7108(m)(2), substituted
"(E), or (F)' for '"or (E)'.

Subsec. (h)(1)(F). Pub. L. 101-239, Sec. 7108(m (1), added
subpar. (F).

Subsec. (h)(3)(C to (G . Pub. L. 101-239, Sec. 7108(b)(1), added
subpars. (C) and (D), redesignated fornmer subpars. (D) to (F) as
(E) to (G, respectively, and struck out forner subpar. (C) which
read as follows: 'The State housing credit ceiling applicable to
any State for any cal endar year shall be an anpbunt equal to $1.25
multiplied by the State popul ation.'

Subsec. (h)(4)(B). Pub. L. 101-239, Sec. 7108(j), substituted '50
percent' for '70 percent' in heading and in text.

Subsec. (h)(5)(D)(ii). Pub. L. 101-239, Sec. 7811(a)(2),
substituted 'clause (i)' for 'clause (ii)".

Subsec. (h)(5)(E). Pub. L. 101-239, Sec. 7108(b)(2)(A),
substituted 'subparagraph (F)' for 'subparagraph (E)'.

Subsec. (h)(6). Pub. L. 101-239, Sec. 7108(c)(1l), added par. (6).
Former par. (6) redesignated (7).

Subsec. (h)(6)(B) to (E). Pub. L. 101-239, Sec. 7108(b)(2)(B),
redesi gnated subpars. (C) to (E) as (B) to (D), respectively, and
struck out forner subpar. (B) which provided that the housing
credit dollar amount could not be carried over to any other
cal endar year.

Subsec. (h)(7), (8). Pub. L. 101-239, Sec. 7108(c)(1),
redesi gnated pars. (6) and (7) as (7) and (8), respectively.

Subsec. (i)(2)(D). Pub. L. 101-239, Sec. 7108(k), inserted at end
"Such termshall not include any | oan which would be a bel ow mar ket
Federal |oan solely by reason of assistance provi ded under section
106, 107, or 108 of the Housing and Conmunity Devel opnent Act of
1974 (as in effect on the date of the enactnment of this sentence).’

Subsec. (i)(3)(B). Pub. L. 101-239, Sec. 7108(i)(1), anended
subpar. (B) generally. Prior to amendment, subpar. (B) read as
follows: "A unit shall not be treated as a | owincome unit unless
the unit is suitable for occupancy (as determ ned under regul ations
prescribed by the Secretary taking into account |ocal health,
safety, and building codes) and used other than on a transient
basis. For purposes of the preceding sentence, a single-room
occupancy unit shall not be treated as used on a transient basis
nerely because it is rented on a nonth-by-nonth basis.'

Pub. L. 101-239, Sec. 7831(c)(1), inserted '(as determ ned under
regul ati ons prescribed by the Secretary taking into account |oca



heal th, safety, and building codes)' after 'suitable for
occupancy' .

Pub. L. 101-239, Sec. 7108(h)(1), inserted at end 'For purposes
of the precedi ng sentence, a single-roomoccupancy unit shall not
be treated as used on a transient basis nerely because it is rented
on a nont h-by-nmonth basis.'

Subsec. (i)(3)(D). Pub. L. 101-239, Sec. 7831(c)(2), added
subpar. (D).

Subsec. (i)(3)(E). Pub. L. 101-239, Sec. 7108(h)(4), added
subpar. (E).

Subsec. (i)(6). Pub. L. 101-239, Sec. 7831(c)(3), added par. (6).

Subsec. (i)(8). Pub. L. 101-239, Sec. 7108(q), added par. (8).

Subsec. (k)(2)(D). Pub. L. 101-239, Sec. 7108(0), added provision
at end relating to the applicability of cl. (ii) to qualified
nonprofit organi zati ons not described in section
46(c)(8)(D)(iv)(1l) with respect to a building.

Subsec. (I)(1). Pub. L. 101-239, Sec. 7108(p), in introductory
provi si ons, substituted 'Followi ng' for 'Not later than the 90th
day following' and inserted 'at such tinme and' before 'in such
form .

Subsec. (m). Pub. L. 101-239, Sec. 7108(0), added subsec. (n).
Former subsec. (m redesignated (n).

Subsec. (m)(4). Pub. L. 101-239, Sec. 7831(c)(5), added par. (4).

Subsec. (n). Pub. L. 101-239, Sec. 7108(0), redesignated subsec.
(m as (n). Former subsec. (n) redesignated (0).

Pub. L. 101-239, Sec. 7108(a)(1), anmended subsec. (n) generally.
Prior to amendnment, subsec. (n) read as follows: 'The State housing
credit ceiling under subsection (h) shall be zero for any cal endar
year after 1989 and subsection (h)(4) shall not apply to any
bui l di ng placed in service after 1989.°

Subsec. (0). Pub. L. 101-239, Sec. 7108(0), redesignated subsec.
(n) as (o).

1988 - Subsec. (b)(2)(A). Pub. L. 100-647, Sec. 1002(1)(1)(A),
substituted 'for the earlier of - ' for 'for the nmonth in which
such building is placed in service' and added cls. (i) and (ii) and
concl udi ng provi si ons.

Subsec. (b)(2)(C(ii). Pub. L. 100-647, Sec. 1002(1)(1)(B),
substituted 'the nonth applicable under clause (i) or (ii) of
subparagraph (A)' for 'the nonth in which the building was pl aced
in service'.

Subsec. (b)(3). Pub. L. 100-647, Sec. 1002(1)(9)(B), anended par
(3) generally. Prior to anendnent, par. (3) read as follows: 'For
treatment of certain rehabilitation expenditures as separate new
bui | di ngs, see subsection (e).'

Subsec. (c)(2)(A). Pub. L. 100-647, Sec. 1002(1)(2)(A), anended
subpar. (A) generally. Prior to amendnment, subpar. (A) read as
follows: "which at all tinmes during the conpliance period with
respect to such building is part of a qualified | owincome housing
proj ect, and’

Subsec. (d)(2)(D)(ii). Pub. L. 100-647, Sec. 1002(1)(3),
substituted 'Special rules for certain transfers' for 'Special rule
for nontaxabl e exchanges' in heading and anended text generally.
Prior to amendnent, text read as follows: 'For purposes of
determ ni ng under subparagraph (B)(ii) when a building was | ast
pl aced in service, there shall not be taken into account any
pl acenent in service in connection with the acquisition of the
building in a transaction in which the basis of the building in the



hands of the person acquiring it is determned in whole or in part
by reference to the adjusted basis of such building in the hands of
the person from whom aquired."’

Subsec. (d)(3). Pub. L. 100-647, Sec. 1002(1)(4), amended par
(3) generally. Prior to anendnent, par. (3) read as follows: 'The
eligible basis of any building shall be reduced by an anpunt equa
to the portion of the adjusted basis of the building which is
attributable to residential rental units in the building which are
not | owincome units and which are above the average quality
standard of the lowincome units in the building.'

Subsec. (d)(5)(A). Pub. L. 100-647, Sec. 1002(1)(6)(B),
substituted 'subparagraphs (B) and (C)' for 'subparagraph (B)'.

Pub. L. 100-647, Sec. 1002(1)(5), inserted '(increased, in the
case of an existing building which neets the requirenments of
par agraph (2)(B), by the ampunts described in paragraph
(2)(A(i)(I1))" before period at end.

Subsec. (d)(5)(C). Pub. L. 100-647, Sec. 1002(1)(6)(A), added
subpar. (C).

Subsec. (d)(6)(A)(iii). Pub. L. 100-647, Sec. 1002(1)(7), struck
out cl. (iii) which related to other circunstances of financia
di stress.

Subsec. (d)(6)(B)(ii). Pub. L. 100-647, Sec. 1002(1)(8), struck
out 'of 1934' after 'Act'.

Subsec. (f)(1). Pub. L. 100-647, Sec. 1002(1)(2)(B), substituted
"beginning with - ' for 'beginning with' and subpars. (A) and (B)
and concl udi ng provisions for 'the taxable year in which the
building is placed in service or, at the election of the taxpayer,
the succeedi ng taxable year. Such an election, once made, shall be
irrevocable.’

Subsec. (f)(3). Pub. L. 100-647, Sec. 1002(1)(9)(A), amended par
(3) generally. Prior to anmendnent, par. (3) 'Special rule where
increase in qualified basis after 1st year of credit period read
as follows:

"(A) Credit increased. - If -

"(i) as of the close of any taxable year in the conpliance
period (after the 1st year of the credit period) the qualified
basi s of any buil ding exceeds

"(ii) the qualified basis of such building as of the close of
the 1st year of the credit period,

the credit allowable under subsection (a) for the taxable year
(determ ned without regard to this paragraph) shall be increased by
an amount equal to the product of such excess and the percentage
equal to 2/3 of the applicable percentage for such buil ding.

'(B) 1st year conputation applies. - Arule simlar to the rule
of paragraph (2)(A) shall apply to the additional credit allowable
by reason of this paragraph for the 1st year in which such
additional credit is allowable.’

Subsec. (g)(2)(B)(i). Pub. L. 100-647, Sec. 1002(1)(10), struck
out 'Federal' after 'conparable'.

Subsec. (g)(2)(C). Pub. L. 100-647, Sec. 1002(1)(11), added
subpar. (C).

Subsec. (g)(3). Pub. L. 100-647, Sec. 1002(1)(12), anended par
(3) generally, substituting subpars. (A) to (C) for forner subpars.
(A) and (B).

Subsec. (g)(4). Pub. L. 100-647, Sec. 1002(1)(13), inserted ';
except that, in applying such provisions (other than section
142(d) (4)(B)(iii)) for such purposes, the term'gross rent' shal



have the meaning given such term by paragraph (2)(B) of this
subsection' before period at end.

Subsec. (g)(6). Pub. L. 100-647, Sec. 1002(1)(32), added par
(6).

Subsec. (h)(1). Pub. L. 100-647, Sec. 1002(1)(14)(A), anended
par. (1) generally. Prior to amendnent, par. (1) read as follows:
"No credit shall be allowed by reason of this section for any
taxabl e year with respect to any building in excess of the housing
credit dollar amount allocated to such building under this
subsection. An allocation shall be taken into account under the
precedi ng sentence only if it occurs not later than the earlier of

"(A) the 60th day after the close of the taxable year, or
'"(B) the close of the cal endar year in which such taxable year
ends.'

Subsec. (h)(1)(B). Pub. L. 100-647, Sec. 4003(b)(1), substituted
'"(O, (D), or (E)' for "(C or (D".

Subsec. (h)(1)(E). Pub. L. 100-647, Sec. 4003(a), added subpar

(B).
Subsec. (h)(4)(A). Pub. L. 100-647, Sec. 1002(1)(15), substituted
"if - ' for "and which is taken into account under section 146' and

added cls. (i) and (ii).

Subsec. (h)(5)(D), (E). Pub. L. 100-647, Sec. 1002(!)(16), added
subpar. (D) and redesignated former subpar. (D) as (E).

Subsec. (h)(6)(B)(ii). Pub. L. 100-647, Sec. 1002(1)(14)(B),
struck out cl. (ii) which read as foll ows:

"(ii) Allocation may not be earlier than year in which building
pl aced in service. - A housing credit agency may allocate its
housi ng credit dollar amount for any cal endar year only to
bui | di ngs placed in service before the close of such cal endar
year.'

Subsec. (h)(6)(D). Pub. L. 100-647, Sec. 1002(1)(17), anended
subpar. (D) generally. Prior to anmendnent, subpar. (D) 'Credit
al l owabl e determ ned wi thout regard to averagi ng convention, etc.'
read as follows: 'For purposes of this subsection, the credit
al | owabl e under subsection (a) with respect to any building shal
be deterni ned -

"(i) without regard to paragraphs (2)(A) and (3)(B) of
subsection (f), and

"(ii) by applying subsection (f)(3)(A) w thout regard to 'the
percentage equal to 2/3 of'.'

Subsec. (h)(6)(E). Pub. L. 100-647, Sec. 1002(1)(18), added
subpar. (E).

Subsec. (i)(2)(A). Pub. L. 100-647, Sec. 1002(1)(19)(A), inserted
"or any prior taxable year' after 'such taxable year' and
substituted "is or was outstanding' for 'is outstanding and
or were used' for '"are used'.

Subsec. (i)(2)(B). Pub. L. 100-647, Sec. 1002(1)(19)(B),
substituted 'bal ance of |oan or proceeds of obligations' for
' out st andi ng bal ance of |oan' in heading and anended text
generally. Prior to anendnent, text read as follows: 'A | oan shal
not be taken into account under subparagraph (A) if the taxpayer
el ects to exclude an anobunt equal to the outstandi ng bal ance of
such loan fromthe eligible basis of the building for purposes of
subsection (d).'

Subsec. (i)(2)(C. Pub. L. 100-647, Sec. 1002(1)(19)(C), added
subpar. (C). Forner subpar. (C) redesignated (D)

are



Subsec. (i)(2)(D). Pub. L. 100-647, Sec. 1002(1)(19)(©O, (D),
redesi gnated former subpar. (C) as (D) and substituted 'this
par agraph' for 'subparagraph (A)'.

Subsec. (j)(4)(D). Pub. L. 100-647, Sec. 1007(qg)(3)(B),
substituted 'D, or G for 'or D.

Subsec. (j)(4)(F). Pub. L. 100-647, Sec. 1002(1)(20), added
subpar. (F).

Subsec. (j)(5)(B). Pub. L. 100-647, Sec. 4004(a), anended subpar
(B) generally. Prior to anendnent, subpar. (B) read as foll ows:

' This paragraph shall apply to any partnership -

"(i) nmore than 1/2 the capital interests, and nore than 1/2 the
profit interests, in which are owed by a group of 35 or nore
partners each of whomis a natural person or an estate, and

"(ii) which elects the application of this paragraph.'

Subsec. (j)(5)(B)(i). Pub. L. 100-647, Sec. 1002(!)(21), anended
cl. (i) generally. Prior to anendnment, cl. (i) read as foll ows:
"which has 35 or nore partners each of whomis a natural person or
an estate, and'.

Subsec. (j)(6). Pub. L. 100-647, Sec. 1002(1)(22), inserted '(or
interest therein)' after 'disposition of building in heading, and
in text inserted 'or an interest therein' after 'of a building

Subsec. (k)(2)(B). Pub. L. 100-647, Sec. 1002(1)(23), inserted

before period at end ', except that this subparagraph shall not
apply in the case of a federally assisted building described in
subsection (d)(6)(B) if - ' and cls. (i) and (ii).

Subsec. (). Pub. L. 100-647, Sec. 1002(1)(24)(B), substituted
"Certifications and other reports to Secretary' for 'Certifications
to Secretary' in heading.

Subsec. (1)(2), (3). Pub. L. 100-647, Sec. 1002(1)(24)(A), added
par. (2) and redesignated former par. (2) as (3).

Subsec. (n). Pub. L. 100-647, Sec. 4003(b)(3), amended subsec.

(n) generally, substituting a single par. for fornmer pars. (1) and
(2).

Subsec. (n)(1). Pub. L. 100-647, Sec. 1002(1)(25), inserted ',
and, except for any building described in paragraph (2)(B),
subsection (h)(4) shall not apply to any building placed in service
after 1989' after 'year after 1989’

1986 - Subsec. (k)(1). Pub. L. 99-509 substituted 'subparagraphs
(D (ii)(1r) and (D) (iv)(l)" for 'subparagraph (D)(iv)(l)".

Effective Date Of 1990 Amendment

Section 11407(a)(3) of Pub. L. 101-508 provided that: 'The
anmendments made by this subsection (anmending this section and
repeal i ng provisions set out below) shall apply to cal endar years
after 1989.°'

Section 11407(b) (10) of Pub. L. 101-508 provided that:

"(A) In general. - Except as otherwi se provided in this
par agr aph, the amendnents made by this subsection (anmending this
section) shall apply to -

"(i) determinations under section 42 of the Internal Revenue
Code of 1986 with respect to housing credit dollar anmounts
allocated from State housing credit ceilings for cal endar years
after 1990, or

"(ii) buildings placed in service after Decenber 31, 1990, to



t he extent paragraph (1) of section 42(h) of such Code does not
apply to any building by reason of paragraph (4) thereof, but
only with respect to bonds issued after such date.

'"(B) Tenant rights, etc. - The anendnments made by paragraphs (1),
(6), (8), and (9) (anending this section) shall take effect on the
date of the enactment of this Act (Nov. 5, 1990).

'"(C) Monitoring. - The anmendnent made by paragraph (2) (anending
this section) shall take effect on January 1, 1992, and shall apply
to buildings placed in service before, on, or after such date.

'"(D) Study. - The Inspector General of the Departnent of Housing
and Urban Devel opment and the Secretary of the Treasury shal
jointly conduct a study of the effectiveness of the anendnent nade
by paragraph (5) (anmending this section) in carrying out the
pur poses of section 42 of the Internal Revenue Code of 1986. The
report of such study shall be submitted not |ater than January 1,
1993, to the Conmittee on Ways and Means of the House of
Representatives and the Comrittee on Finance of the Senate.'

Section 11701(a)(3)(B) of Pub. L. 101-508 provided that: 'In the
case of a building to which (but for this subparagraph) the
anmendnent made by subparagraph (A) (anending this section) does not
apply, such amendment shall apply to -

"(i) determinations of qualified basis for taxable years
begi nning after the date of the enactnent of this Act (Nov. 5,
1990), and

"(ii) determ nations of qualified basis for taxable years

begi nni ng on or before such date except that determ nations for

such taxabl e years shall be made without regard to any reduction

in gross rent after August 3, 1990, for any period before August

4, 1990.'

Section 11701(n) of Pub. L. 101-508 provided that: 'Except as
ot herwi se provided in this section, any anmendnment made by this
section (anmending this section and sections 148, 163, 172, 403,
1031, 1253, 2056, 4682, 4975, 4978B and 6038 of this title, and
provi sions set out as notes under this section and section 2040 of
this title) shall take effect as if included in the provision of
t he Revenue Reconciliation Act of 1989 (Pub. L. 101-239, title VII)
to which such amendnent rel ates.'

Section 11812(c) of Pub. L. 101-508 provided that:

"(1) In general. - Except as provided in paragraph (2), the
anmendnments made by this section (anending this section and sections
56, 167, 168, 312, 381, 404, 460, 642, 1016, 1250, and 7701 of this
title) shall apply to property placed in service after the date of
the enactment of this Act (Nov. 5, 1990).

'(2) Exception. - The anmendnents made by this section shall not
apply to any property to which section 168 of the Internal Revenue
Code of 1986 does not apply by reason of subsection (f)(5) thereof.

'(3) Exception for previously grandfather expenditures. - The
amendments nade by this section shall not apply to rehabilitation
expendi tures described in section 252(f)(5) of the Tax Reform Act
of 1986 (Pub. L. 99-514) (as added by section 1002(1)(31) of the
Techni cal and M scel | aneous Revenue Act of 1988 (see Transitiona
Rul es note below))."'

Amendrent by section 11813(b)(3) of Pub. L. 101-508 applicable to
property placed in service after Dec. 31, 1990, but not applicable
to any transition property (as defined in section 49(e) of this
title), any property with respect to which qualified progress
expenditures were previously taken into account under section 46(d)



of this title, and any property described in section 46(b)(2)(C) of
this title, as such sections were in effect on Nov. 4, 1990, see
section 11813(c) of Pub. L. 101-508, set out as a note under
section 29 of this title.

Effective Date Of 1989 Amendment

Section 7108(r) of Pub. L. 101-239, as anended by Pub. L.
101-508, title XI, Sec. 11701(a)(11), (12), Nov. 5, 1990, 104 Stat.
1388-507, provided that:

"(1) In general. - Except as otherwi se provided in this
subsection, the amendnents made by this section (anending this
section and section 142 of this title) shall apply to
det erm nati ons under section 42 of the Internal Revenue Code of
1986 with respect to housing credit dollar anounts allocated from
State housing credit ceilings for cal endar years after 1989.

"(2) Buildings not subject to allocation limts. - Except as
ot herwi se provided in this subsection, to the extent paragraph (1)
of section 42(h) of such Code does not apply to any buil ding by
reason of paragraph (4) thereof, the anendnents nmade by this
section shall apply to buildings placed in service after Decenber
31, 1989 but only with respect to bonds issued after such date.

"(3) One-year carryover of unused credit authority, etc. - The
anmendnents made by subsection (b) (amending this section) shal
apply to cal endar years after 1989, but clauses (ii), (iii), and
(iv) of section 42(h)(3)(C) of such Code (as added by this section)
shall be applied without regard to allocations for 1989 or any
precedi ng year.

'"(4) Additional buildings eligible for waiver of 10-year rule. -
The amendnents made by subsection (f) (amending this section) shal
take effect on the date of the enactnment of this Act (Dec. 19,
1989).

"(5) Certifications with respect to 1st year of credit period. -
The amendment nade by subsection (p) (anending this section) shal
apply to taxable years ending on or after Decenber 31, 1989.

'(6) Certain rules which apply to bonds. - Paragraphs (1)(D) and
(2) (D) of section 42(m of such Code, as added by this section
shall apply to obligations issued after Decenmber 31, 1989.

"(7) Carifications. - The anendnents nmade by the follow ng
provi sions of this section shall apply as if included in the
amendments nmade by section 252 of the Tax Reform Act of 1986 (Pub
L. 99-514, enacting this section and anendi ng sections 38 and 55 of
this title):

"(A) Paragraph (1) of subsection (h) (relating to units rented
on a nonthly basis) (anending this section).
'"(B) Subsection (1) (relating to eligible basis for new

buil dings to include expenditures before close of 1st year of

credit period) (amending this section).

'(8) Guidance on difficult devel opnent areas and posting of bond
to avoid recapture. - Not later than 180 days after the date of the
enactnent of this Act (Dec. 19, 1989) -

"(A) the Secretary of Housing and Urban Devel opnent shal
publish initial guidance on the designation of difficult

devel opnent areas under section 42(d)(5)(C) of such Code, as

added by this section, and



'"(B) the Secretary of the Treasury shall publish initia

gui dance under section 42(j)(6) of such Code (relating to no

recapture on disposition of building (or interest therein) where

bond posted)."

Anmendnent by section 7811(a) of Pub. L. 101-239 effective, except
as otherw se provided, as if included in the provision of the
Techni cal and M scel | aneous Revenue Act of 1988, Pub. L. 100-647,
to which such anmendnent rel ates, see section 7817 of Pub. L.

101- 239, set out as a note under section 1 of this title.

Amendrent by section 7831(c) of Pub. L. 101-239 effective as if
included in the provision of the Tax Reform Act of 1986, Pub. L
99-514, to which such anendnent rel ates, see section 7831(g) of
Pub. L. 101-239, set out as a note under section 1 of this title.

Effective Date Of 1988 Amendment

Amendment by sections 1002(1)(1)-(25), (32) and 1007(g)(3)(B) of Pub. L. 100-647
effective, except as otherwise provided, as if included in the provision of the Tax Reform
Act of 1986, Pub. L. 99-514, to which such amerdment relates, see section 1019(a) of
Pub. L. 100-647, set out as a note under section 1 of thistitle.

Section 4003(c) of Pub. L. 100-647 provided that: 'The amendments made by this section
(amending this section and provisions set out as a note under section 469 of thistitle)
shall apply to amounts allocated in calendar years after 1987.

Section 4004(b) of Pub. L. 100-647 provided that:

'(1) In genera. - The amendment made by subsection (a) (amending this section) shall
take effect as if included in the amendments made by section 252 of the Reform Act
(section 252 of Pub. L. 99-514, enacting this section and amending sections 38 and 55 of
this title).

'(2) Period for election. - The period for electing not to have section 42(j)(5) of the 1986

Code apply to any partnership shall not expire before the date which is 6 months after the
date of the enactment of this Act (Nov. 10, 1988).’

Effective Date Of 1986 Amendment
Section 8072(b) of Pub. L. 99-509 provided that: "The amendment made by subsection (a)

(amending this section) shall take effect as if included in the amendment made by section
252(a) of the Tax Reform Act of 1986 (enacting this section).'

Effective Date

Section 252(e) of Pub. L. 99-514 provided that:



'(1) In genera. - The amendments made by this section (enacting this section and
amending sections 38 and 55 of thistitle) shall apply to buildings placed in service after
December 31, 1986, in taxable years ending after such date.

'(2) Specid rule for rehabilitation expenditures. - Subsection (e) of section 42 of the
Internal Revenue Code of 1986 (as added by this section) shall apply for purposes of

paragraph (1).
Savings Provision

For provisions that nothing in amendment by sections 11812(b)(3) and 11813(b)(3) of
Pub. L. 101-508 be construed to affect treatment of certain transactions occurring,
property acquired, or items of income, loss, deduction, or credit taken into account prior
to Nov. 5, 1990, for purposes of determining liability for tax for periods ending after
Nov. 5, 1990, see section 11821(b) of Pub. L. 101-508, set out as a note under section 29
of thistitle.

Election To Accelerate Credit Into 1990
Section 11407(c) of Pub. L. 101-508 provided that:

'(2) In general. - At the election of an individual, the credit determined under section 42
of the Interna Revenue Code of 1986 for the taxpayer's first taxable year ending on or
after October 25, 1990, shall be 150 percent of the amount which would (but for this
paragraph) be so alowable with respect to investments held by such individua on or
before October 25, 1990.

'(2) Reduction in aggregate credit to reflect increased 1990 credit. - The aggregate credit
allowable to any person under section 42 of such Code with respect to any investment for
taxable years after the first taxable year referred to in paragraph (1) shall be reduced on a
pro rata basis by the amount of the increased credit alowable by reason of paragraph (1)
with respect to such first taxable year. The preceding sentence shall not be construed to
affect whether any taxable year is part of the credit, compliance, or extended use periods.

(3) Election. - The election under paragraph (1) shall be made at the time and in the
manner prescribed by the Secretary of the Treasury or his delegate, and, once made, shall
be irrevocable. In the case of a partnership, such election shall be made by the
partnership.’

Exception To Time Period For Meeting Project
Requirements|n Order To Qualify AsLow-Income
Housing



Section 11701(a)(5)(B) of Pub. L. 101-508 provided that: 'In the case of abuilding to
which the amendment made by subparagraph (A) (amending this section) does not apply,
the period specified in section 42(g)(3)(A) of the Internal Revenue Code of 1986 (asin
effect before the amendment made by subparagraph (A)) shall not expire before the close
of the taxable year following the taxable year in which the building is placed in service!'

State Housing Credit Ceiling For Calendar Year 1990

Section 7108(a)(2) of Pub. L. 101-239, which provided that in the case of calendar year
1990, section 42(h)(3)(C)(i) of the Internal Revenue Code of 1986 be applied by
substituting '$.9375' for '$1.25', was repealed by Pub. L. 101-508, title X1, Sec.
11407(a)(2), (3), Nov. 5, 1990, 104 Stat. 1388-474, applicable to calendar years after
1989.

Transitional Rules

Section 252(f) of Pub. L. 99-514, as amended by Pub. L. 100-647,
title I, Sec. 1002(1)(28)-(31), Nov. 10, 1988, 102 Stat. 3381
provi ded that:

"(1) Limtation to non-acrs buildings not to apply to certain
bui | di ngs, etc. -

"(A) In general. - In the case of a building which is part of a
proj ect described in subparagraph (B) -

"(i) section 42(c)(2)(B) of the Internal Revenue Code of 1986

(as added by this section) shall not apply,

"(ii) such building shall be treated as not federally
subsi di zed for purposes of section 42(b)(1)(A) of such Code,

"(iii) the eligible basis of such building shall be treated,
for purposes of section 42(h)(4)(A) of such Code, as if it were
financed by an obligation the interest on which is exenpt from
tax under section 103 of such Code and which is taken into
account under section 146 of such Code, and

"(iv) the amendnments nmde by section 803 (enacting section

263A of this title, anmending sections 48, 267, 312, 447, 464,

and 471 of this title, and repealing sections 189, 278, and 280

of this title) shall not apply.

'"(B) Project described. - A project is described in this
subpar agraph if -

"(i) an urban devel opment action grant application with

respect to such project was submtted on Septenber 13, 1984,

"(ii) a zoning comm ssion map anmendnment related to such
project was granted on July 17, 1985, and
"(iii) the nunber assigned to such project by the Federa

Housi ng Administration is 023-36602.

'"(C) Additional units eligible for credit. - In the case of a
bui l di ng to whi ch subparagraph (A) applies and which is part of a
project which nmeets the requirenents of subparagraph (D), for
each lowincome unit in such building which is occupied by
i ndi vi dual s whose incone is 30 percent or |ess of area nedi an
gross income, one additional unit (not otherwi se a | owincone
unit) in such building shall be treated as a | owincone unit for
pur poses of such section 42.



'"(D) Project described. - A project is described in this
subpar agraph if -

"(i) rents charged for units in such project are restricted
by State regul ations,

"(ii) the annual cash flow of such project is restricted by
State | aw,

"(iii) the project is located on |and owned by or ground
| eased froma public housing authority,

"(iv) construction of such project begins on or before
Decenber 31, 1986, and units within such project are placed in
service on or before June 1, 1990, and

"(v) for a 20-year period, 20 percent or nore of the
residential units in such project are occupied by individuals
whose inconme is 50 percent or |less of area nedian gross incone.
"(E) Maxi mum additional credit. - The maxi mum present val ue of

additional credits all owabl e under section 42 of such Code by
reason of subparagraph (C) shall not exceed 25 percent of the
eligible basis of the building.

"(2) Additional allocation of housing credit ceiling. -

"(A) In general. - There is hereby allocated to each housing
credit agency described in subparagraph (B) an additional housing
credit dollar amount determ ned in accordance with the foll ow ng
t abl e:

The additiona

' For cal endar vyear: allocation is:
1987 $3, 900, 000
1988 $7, 600, 000
1989 $1, 300, 000.
'(B) Housing credit agencies described. - The housing credit

agenci es described in this subparagraph are:
"(i) A corporate governnental agency constituted as a public
benefit corporation and established in 1971 under the
provi sions of Article XII of the Private Housing Fi nance Law of

the State
"(ii) Acity departnent established on Decenber 20, 1979,
pursuant to chapter XVIII1 of a nunicipal code of such city for

t he purpose of supervising and coordinating the formation and
execution of projects and prograns affecting housing within
such city.

"(iii) The State housing finance agency referred to in
subpar agraph (C), but only with respect to projects described
i n subparagraph (C)

'"(C) Project described. - A project is described in this
subpar agraph if such project is a qualified | owincone housing
project which -

"(i) receives financing froma State housing finance agency
fromthe proceeds of bonds issued pursuant to chapter 708 of
the Acts of 1966 of such State pursuant to | oan comm tnents
from such agency nmade between May 8, 1984, and July 8, 1986,
and

"(ii) is subject to subsidy conmtnents issued pursuant to a
program est abl i shed under chapter 574 of the Acts of 1983 of
such State having award dates from such agency between May 31
1984, and June 11, 1985.



'(D) Special rules. -

"(i) Any building -

"(1) which is allocated any housing credit dollar anount by

a housing credit agency described in clause (iii) of

subpar agraph (B), and

"(1l) which is placed in service after June 30, 1986, and

before January 1, 1987,

shall be treated for purposes of the amendnments nmade by this
section as placed in service on January 1, 1987.

"(ii) Section 42(c)(2)(B) of the Internal Revenue Code of
1986 shall not apply to any building which is allocated any
housi ng credit dollar anmount by any agency described in
subpar agraph (B).

"(E) Al units treated as low income units in certain cases. -
In the case of any building -
"(i) which is allocated any housing credit dollar anount by
any agency described in subparagraph (B), and
"(ii) which after the application of subparagraph (D)(ii) is
a qualified | owincone building at all tines during any taxable
year,
such building shall be treated as described in section
42(b) (1) (B) of such Code and having an applicable fraction for
such year of 1. The precedi ng sentence shall apply to any
building only to the extent of the portion of the additiona
housi ng credit dollar anpunt (allocated to such agency under
subpar agraph (A)) allocated to such buil ding.
'(3) Certain projects placed in service before 1987. -

"(A) In general. - In the case of a building which is part of a
proj ect described in subparagraph (B) -

"(i) section 42(c)(2)(B) of such Code shall not apply,

"(ii) such building shall be treated as placed in service
during the first cal endar year after 1986 and before 1990 in
whi ch such building is a qualified | owinconme building
(determ ned after the application of clause (i)), and

"(iii) for purposes of section 42(h) of such Code, such
bui l ding shall be treated as having allocated to it a housing
credit dollar anpunt equal to the dollar anmount appearing in
the clause of subparagraph (B) in which such building is
descri bed.

"(B) Project described. - A project is described in this
subpar agraph if the code nunber assigned to such project by the
Farmers' Hone Administration appears in the follow ng table:

The housing credit

' The code nunber is: dol | ar amount is:
(i) 49284553664 $16, 000
(ii) 4927742022446 $22, 000
(iii) 49270742276087 $64, 000
(iv) 490270742387293 $48, 000
(v) 4927074218234 $32, 000
(vi) 49270742274019 $36, 000
(vii) 51460742345074 $53, 000.
'"(C) Determnation of adjusted basis. - The adjusted basis of

any building to which this paragraph applies for purposes of
section 42 of such Code shall be its adjusted basis as of the



cl ose of the taxable year ending before the first taxable year of
the credit period for such building.

"(D) Certain rules to apply. - Rules simlar to the rules of
subpar agraph (E) of paragraph (2) shall apply for purposes of
t hi s paragraph.

'"(4) Definitions. - For purposes of this subsection, terns used
in such subsection which are also used in section 42 of the
I nternal Revenue Code of 1986 (as added by this section) shall have
t he neani ngs given such terns by such section 42.

"(5) Transitional rule. - In the case of any rehabilitation
expenditures incurred with respect to units located in the
nei ghbor hood strategy area within the community devel opment bl ock
grant programin Ft. Wayne, I|ndiana -

"(A) the anmendnments nmade by this section (enacting this section
and anendi ng sections 38 and 55 of this title) shall not apply,
and

'(B) paragraph (1) of section 167(k) of the Internal Revenue
Code of 1986, shall be applied as if it did not contain the
phrase 'and before January 1, 1987

The nunber of units to which the preceding sentence applies shal
not exceed 150.°

SECREF
Section Referred To In Other Sections

This section is referred to in sections 38, 39, 55, 469 of this title; title 42 sections 1437,
1485, 12745.
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602

[TD 8859]

RIN 1545-AV44

Compliance Monitoring and

Miscellaneous Issues Relating to the
Low-Income Housing Credit

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations regarding the procedures for
compliance monitoring by state and
local housing agencies (Agencies) with
the requirements of the low-income
housing credit; the requirements for
making carryover allocations; the rules
for Agencies’ correction of
administrative errors or omissions; and
the independent verification of
information on sources and uses of
funds submitted by taxpayers to
Agencies. These final regulations affect
owners of low-income housing projects
who claim the credit and the Agencies
who administer the credit.
DATES: Effective Dates: These
regulations are effective January 1, 2001,
except that the amendments made to
§§1.42-5(c)(5) and (e)(3)(i), and 1.42-13
are effective January 14, 2000, and the
amendment made to § 1.42-6(d)(4)(ii) is
effective January 1, 2000.

Applicability Dates: For dates of
applicability of the amendments to
§1.42-5, see § 1.42-5(h). For date of

applicability of the amendment made to
§1.42-6, see §1.42-12(c). For date of
applicability of the amendments made
to §1.42—-13, see §1.42—-13(d). For date
of applicability of § 1.42—-17, see § 1.42—
17(b).

FOR FURTHER INFORMATION CONTACT: Paul
Handleman, (202) 622—3040 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
under control number 1545-1357.
Responses to these collections of
information are mandatory.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

For § 1.42-5, the estimated annual
burden per respondent varies from .5
hour to 3 hours for taxpayers and 250
to 5,000 hours for Agencies, with an
estimated average of 1 hour for
taxpayers and 1,500 hours for Agencies.
For § 1.42—-13, the estimated annual
burden per respondent varies from .5
hour to 10 hours for taxpayers and
Agencies, with an estimated average of
3.5 hours for taxpayers and 3 hours for
Agencies. For § 1.42-17, the estimated
annual burden per respondent varies
from .5 hour to 2 hours for taxpayers
and .5 hour to 5 hours for Agencies,
with an estimated average of 1 hour for
taxpayers and 2 hours for Agencies.

Comments concerning the accuracy of
these burden estimates and suggestions
for reducing these burdens should be
sent to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
OP:FS:FP, Washington, DC 20224, and
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

On January 8, 1999, the IRS published
proposed regulations (REG-114664—-97)
in the Federal Register (64 FR 1143)
inviting comments under section 42. A
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public hearing was held May 27, 1999.
Numerous comments have been
received. After consideration of all the
comments, the proposed regulations are
adopted as revised by this Treasury
Decision.

Public Comments
A. Compliance Monitoring

1. Inspection Requirement for New
Buildings

The proposed regulations require that,
by the end of the calendar year
following the year the last building in a
project is placed in service, the Agency
conduct on-site inspections of the
projects and review the low-income
certification, the documentation
supporting such certification, and the
rent record for each tenant in the
project. Most commentators view the
requirement for reviewing all tenant
records for all buildings in a project as
unnecessary and burdensome. Most
commentators suggest limiting
inspections for new buildings to 20
percent of the project’s low-income
units.

Commentators also suggest extending
the time limit for inspecting new
buildings to the end of the calendar year
following the first year of the credit
period or at least until a reasonable time
after the Agency issues Form 8609,
“Low-Income Housing Credit Allocation
Certification.” This added flexibility
would allow the Agency to combine a
physical inspection with a file review of
the first year of the credit period.

In response to the comments, the final
regulations reduce the inspection
burden for new buildings by requiring
the Agency to conduct on-site
inspections of all new buildings in the
project and, for at least 20 percent of the
project’s low-income units, to inspect
the units and review the low-income
certifications, the documentation
supporting the certifications, and the
rent records for the tenants in those
units. To allow the Agency sufficient
time to review the tenant files for the
first year of the credit period, the final
regulations extend the time limit for
inspecting new buildings to the end of
the second calendar year following the
year the last building in the project is
placed in service.

2. Three-year Inspection Requirement

The proposed regulations require that,
at least once every 3 years, each Agency
conduct on-site inspections of all
buildings in each low-income housing
project and, for each tenant in at least
20 percent of the project’s low-income
units selected by the Agency, review the
low-income certification, the

documentation supporting such
certification, and the rent record.

Most commentators agree with
requiring physical inspections of the
buildings at least once every 3 years.
However, commentators recommend
reviewing tenant income and rent
records once every 5 years, which is one
of the options under the current
compliance monitoring regulations (see
§1.42-5(c)(2)(ii)(B) requiring an Agency
to review tenant files for 20 percent of
the low-income housing projects each
year). Commentators also recommend
reviewing tenant files either on-site or at
other locations, including desk audits.

Although the physical inspection and
file review requirements for new
buildings are relaxed in the final
regulations, the final regulations retain
the 3-year inspection cycle for existing
buildings. The final regulations do not
separate the physical inspection and file
review cycles (every 3 years for physical
inspections and every 5 years for file
reviews) as suggested by commentators
because it is administratively complete
to do both during the same year. The
tenant income and rent restrictions in
section 42(g) are equally important as
the habitability standards for a low-
income unit in section 42(i)(3)(B)(ii).
The final regulations adopt the
suggestion that the file review may be
done wherever the tenant files are
maintained.

3. Health, Safety, and Building Code
Inspections

The proposed regulations require the
Agency to determine whether the
project is suitable for occupancy, taking
into account local health, safety, and
building codes.

Many commentators object to this
requirement as too costly and
unadministerable because building
codes vary considerably within states.
Commentators also asked for guidelines
as to what constitutes an “inspection.”
Some commentators propose defining
an inspection as looking at selected
units in the building and common areas
for visible problems or defects without
applying the local health, safety, and
building codes standards. One
commentator suggests inspections based
on a complaint from the local
jurisdiction or from a tenant. Some
commentators suggest using a uniform
physical standard such as the uniform
physical condition standards for public
housing established by the Department
of Housing and Urban Development
(HUD) in 24 CFR 5.703.

Section 42(1)(3)(B)(i) excludes from
the definition of a “low-income unit” a
unit that is not suitable for occupancy.
Under section 42(i)(3)(B)(ii), suitability
of a unit for occupancy shall be

determined under regulations
prescribed by the Secretary taking into
account local health, safety, and
building codes. Recognizing that these
codes vary considerably within states,
the final regulations require an Agency
to determine whether a low-income
housing project satisfies these codes, or
satisfies the HUD uniform physical
condition standards. The HUD
standards are intended to ensure that
housing is decent, safe, sanitary, and in
good repair. Though it would be
appropriate that an Agency use HUD’s
inspection protocol under 24 CFR 5.705,
the final regulations do not mandate use
of HUD’s inspection protocol because to
do so could increase costs to the
Agencies as well as limit their latitude
in applying standards consistent with
their own operating procedures and
practices. The final regulations except a
building from the inspection
requirement if the building is financed
by the Rural Housing Service (RHS)
under the section 515 program, the RHS
inspects the building (under 7 CFR part
1930(c)), and the RHS and Agency enter
into a memorandum of understanding,
or other similar arrangement, under
which the RHS agrees to notify the
Agency of the inspection results.
Irrespective of the physical inspection
standard selected by the Agency, a low-
income housing project under section
42 must continue to satisfy local health,
safety, and building codes.

The proposed regulations limit an
Agency’s delegation of the physical
inspection of a project to only a state or
local government unit responsible for
making building code inspections.
Commentators suggest expanding the
delegation of inspections to professional
firms. The final regulations remove the
delegation limitation and Agencies may
delegate the physical inspection
requirement to state or local
governmental agencies, HUD, or private
contractors.

4. Local Reports of Building Code
Violations

The proposed regulations require the
owner of a low-income housing project
to certify that for the preceding 12-
month period the state or local
government unit responsible for making
building code inspections did not issue
a report of a violation for the project. If
the governmental unit issued a report of
a violation, the owner is required to
attach a copy of the report of the
violation to the annual certification
submitted to the Agency.

A commentator noted that the number
of violations attached to the annual
owner certification would be
considerable because even the highest



Federal Register/Vol. 65, No. 10/Friday, January 14, 2000/Rules and Regulations

2325

quality rental housing operations do not
have an inspection without a report or
notice of some violation. Two
commentators suggest attaching reports
only for violations that have not been
corrected prior to filing the annual
owner certification or requiring that
owners only attach reports for “major”’
violations. The commentators suggest
defining major violations as violations
not corrected within 90 days of the
notice of violation or violations where
the cost to comply exceeds $2,500. A
commentator suggests that Agencies be
allowed to distinguish between minor
technical violations and serious
violations (i.e., lack of heat or hot water,
hazardous conditions, and security) in
reporting noncompliance.

Though a minor violation will not
lead to the disallowance or recapture of
section 42 credits, a series of minor
violations may be the equivalent of a
major violation resulting in
disallowance or recapture of credits.
Determining the difference between a
major and minor violation is subjective.
The final regulations do not exclude
minor violations from the reporting and
recordkeeping requirement. However, to
reduce the inspection violation
paperwork, the final regulations require
that the owner must either attach a
statement summarizing the violations or
a copy of each violation report to the
annual owner certification submitted to
the Agency. The owner must state on
the certification whether the violation
has been corrected. In addition, the final
regulations require that the owner retain
the original violation report for the
Agency’s physical inspection. Retention
of the original violation report is not
required once the Agency reviews the
violation and completes its inspection,
unless the violation remains
uncorrected.

5. Correction of Noncompliance or
Failure to Certify

The final regulations adopt
commentators’ suggestion to limit to a 3-
year period after the end of the
correction period in § 1.42—5(e)(4) the
requirement that Agencies file Form
8823, “Low-Income Housing Credit
Agencies Report of Noncompliance,”
with the IRS reporting the correction of
the noncompliance or failure to certify.

6. Compliance Monitoring Effective
Dates

Commentators suggest an effective
date of at least one year after the final
regulations are published in the Federal
Register. Commentators also
recommend on-site inspections apply
only to new buildings allocated section

42 credits after the effective date of the
final regulations.

Because the amendments to the
compliance monitoring regulations will
require amendments to qualified
allocation plans, the final regulations
relating to compliance generally contain
a January 1, 2001, effective date. Thus,
the requirements to attach local health,
safety, or building code violations to the
annual owner certification and to
inspect buildings and review tenant
files for existing projects are effective
January 1, 2001. The inspection
requirement and tenant file review for
new buildings is effective for buildings
placed in service on or after January 1,
2001.

7. Section 8 and Federal Civil Rights
Laws

Two commentators state that
insufficient controls are in place to
ensure that low-income housing projects
adhere to the requirement in section
42(h)(6)(B)(iv) of nondiscrimination
against Section 8 voucher or certificate
holders. The commentators suggest that
the IRS could help compensate for lack
of controls by working with HUD to
ensure that Section 8 voucher or
certificate holders are aware of, and
have access to, low-income housing
projects. The commentators also suggest
that Agencies provide regional HUD
offices a list of low-income housing
projects in that state, with information
that would be helpful for prospective
tenants. One commentator suggests that
the prohibition on discrimination based
on Section 8 status be clarified to
exclude policies that bar Section 8
tenants but have no substantial business
justification. For example, low-income
housing projects should not be
permitted to exclude Section 8 voucher
or certificate holders through a rule that
requires every applicant to have income
equal to at least three times the total
rent.

The commentators also suggest that
the Agencies should be required to
develop a plan for educating applicants
and owners of projects of the
prohibition against discrimination on
the basis of Section 8 voucher or
certificate status. They recommend that
the Agencies should be required to have
a procedure for accepting and
processing complaints about
discrimination against Section 8
voucher or certificate holders. They also
recommend that IRS and HUD should
work together to study the
circumstances under which Section 8
voucher or certificate holders are, or are
not, accessing projects.

Section 42(h)(6)(A) provides that no
credit shall be allowed by reason of

section 42 with respect to any building
for the taxable year unless an extended
low-income housing commitment is in
effect as of the end of such taxable year.
Section 42(h)(6)(B)(iv) defines the term
“extended low-income housing
commitment” to include any agreement
between the taxpayer and the housing
credit agency that prohibits the refusal
to lease to a holder of a voucher or
certificate of eligibility under section 8
of the United States Housing Act of
1937 because of the status of the
prospective tenant as such a holder. To
help monitor compliance with section
42(h)(6)(B)(iv), the final regulations
amend the annual owner certification
relating to the extended low-income
housing commitment under § 1.42—
5(c)(1)(xi) to require owners to certify
that the owner has not refused to lease
a unit in the project to a Section 8
applicant because the applicant holds a
Section 8 voucher or certificate.

The IRS has informed HUD of the
comments received about preventing
discrimination based on Section 8
status. Agencies should provide HUD
with publicly available information on
section 42 low-income housing projects
if HUD requests it.

A commentator also suggests that the
compliance monitoring regulations be
amended to acknowledge the authority
of Title VIII of the 1968 Civil Rights Act,
as well as HUD’s Title VIII regulations;
specify the civil rights obligations of the
Agencies; and specify what developers
and owners of projects must do to
satisfy their civil rights obligations.

To monitor for compliance with the
Fair Housing Act, the final regulations
amend the annual owner certification
relating to the general public use
requirement in § 1.42-5(c)(1)(v) to
require owners to certify that no finding
of discrimination under the Fair
Housing Act has occurred for the project
(a finding of discrimination includes an
adverse final decision by HUD, an
adverse final decision by a substantially
equivalent state or local fair housing
agency, or an adverse judgment from a
Federal court).

B. Sources and Uses of Funds

Section 42(m)(2)(A) requires Agencies
to limit the housing credit dollar
amount allocated to a project to only the
amount necessary for the financial
feasibility of a project and its viability
as a qualified low-income project
through the credit period. The proposed
regulations require an Agency to
evaluate the housing credit dollar
amount at four times: (1) at application
for the housing credit dollar amount, (2)
the allocation of the housing credit
dollar amount, (3) the date the building
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is placed in service, and (4) after the
building is placed in service, but before
the Agency issues the Form 8609.
Commentators recommend elimination
of the evaluation at the placed-in-
service date. In practice, Agencies
currently evaluate the credit amount at
the three other times. The final
regulations adopt the recommendation
by deleting the fourth time requirement
and clarifying that the placed-in-service
evaluation may occur not later than the
date the Agency issues the Form 8609.

Commentators are concerned that the
opinion by a certified public
accountant, based upon the accountant’s
audit or examination, on the financial
determinations and certifications
required in the proposed regulations,
could have significant cost implications,
particularly for smaller developers.
Commentators suggest limiting the
requirement to projects with 25 or more
units, or projects with total
development costs of $5 million or
more.

The third-party validation on
financial information was recommended
in the report by the General Accounting
Office (GAQO), “Tax Credits:
Opportunities to Improve Oversight of
the Low-Income Housing Program,”
(GAO/GGD/RCED-97-55), dated March
28, 1997. The GAO report states on page
93 that an accounting firm with a tax
credit speciality would charge in the
$5,000 to $7,500 range per engagement
for tax credit certifications (opinion on
total costs, eligible basis, and tax credit
amount) prepared on the basis of an
audit done in accordance with AICPA
audit standards even for projects costing
upwards of $5 million to $10 million.
As a percentage of development costs,
the CPA tax credit certifications
represent a minimal cost for validating
financial information. However, in
recognition that the cost may be
burdensome for smaller developers, the
final regulations limit the requirement
for an audited schedule of costs for
projects with more than 10 units.

Two commentators were concerned
that the meaning of the term “financial
determinations and certifications” is
unclear. A CPA would not be able to
evaluate what needs to be audited and
whether there are relevant and reliable
criteria against which the information
can be evaluated. To conduct an audit
or attestation engagement, CPAs require
that the subject matter be defined and
that such subject matter be capable of
evaluation against reasonable criteria.
Reasonable criteria are essential so that
CPAs using the same criteria will be
able to arrive at similar conclusions.

Another concern expressed by
commentators involved uncertainty as

to whether the CPA is being asked to
report on financial information that is
only historical or whether the CPA is
also being asked to examine prospective
financial information. CPAs can
compile or examine and report on
certain types of prospective financial
information. However, such
engagements generally are more costly
than audits of historical information
because of minimum presentation
guidelines required by professional
standards as well as increased risk
associated with future-oriented
information. The commentators believe
that if an Agency were to require CPAs
to be associated with prospective
financial information, the related costs
to the taxpayer may far exceed any
perceived benefits to the Agency.
Accordingly, the final regulations have
been revised to specify that the CPA’s
opinion only relates to historical project
costs.

C. Correction of Administrative Errors
and Omissions

Commentators recommend filing the
corrected allocation document with the
current year’s Form 8610, “Annual Low-
Income Housing Credit Agencies
Report,” instead of amending the Form
8610 for the year the allocation was
made. Because the administrative errors
covered by the automatic approval
provision will not have an effect on the
total amount of credit the Agency
allocated to the building(s) or project,
commentators view an amended Form
8610 as unnecessary. Agenc
recordkeeping would be simplified if all
corrected allocation documents could be
submitted with the current year’s Form
8610. The final regulations adopt this
recommendation.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collections of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that the burden on taxpayers is minimal
and the burden on small entity Agencies
is not significant. Accordingly, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, the notice of
proposed rulemaking preceding these

regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting information. The principal
author of these regulations is Paul F.
Handleman, Office of the Assistant
Chief Counsel (Passthroughs and
Special Industries), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.42-17 also issued under 26
U.S.C. 42(n); * * *

Par. 2. Section 1.42-5 is amended by:

1. Removing the word “Revenue” in
paragraph (b)(1)(iv) and adding
“Omnibus Budget” in its place.

2. Adding paragraph (b)(3).

3. Revising paragraphs (c)(1)(v),
(c)(1)(vi), (c)(1)(xi), (c)(2)(ii), and
(c)(2)(iii).

4. Removing the word “project” in
paragraph (c)(1)(x) and adding
“building” in its place.

5. Removing the word “and” at the
end of paragraph (c)(1)(x).

6. Adding paragraph (c)(1)(xii).

7. Removing the language ‘“paragraph
(c)(2)(ii)(A), (B), and (C) of this section”
from the first sentence in paragraph
(c)(4)(i) and adding “paragraph (c)(2)(ii)
of this section” in its place.

8. Removing the language ‘“Farmers
Home Administration (FmHA)” in the
first sentence in paragraph (c)(4)(i) and
adding ‘“Rural Housing Service (RHS),
formerly known as Farmers Home
Administration,” in its place.

9. Removing the language “FmHA” in
paragraph (c)(4)(ii) and adding “RHS”
in its place in each place it appears.

10. Removing the language “An
Agency chooses the review requirement
of paragraph (c)(2)(ii)(A) of this section
and some of the buildings selected for
review are” from the first sentence in
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the example in paragraph (c)(4)(iii) and
adding “An Agency selects for review”
in its place.

11. Removing the language “FmHA”
in paragraph (c)(4)(iii) Example and
adding “RHS” in its place in each place
it appears.

12. Adding paragraph (c)(5).

13. Revising paragraph (d).

14. Removing the language
“(c)(2)(ii)(A), (B), or (C) of this section
(whichever is applicable)” from
paragraph (e)(2) and adding the
language ““(c)(2)(ii) of this section” in its
place.

15. Adding a sentence at the end of
paragraph (e)(3)(i).

16. Removing the language
“paragraph (e)(3) of this section” in the
third sentence in paragraph (f)(1)(i) and
adding “paragraphs (c)(5) and (e)(3) of
this section” in its place.

17. Adding three sentences at the end
of paragraph (h).

The revisions and additions read as
follows:

§1.42-5 Monitoring compliance with low-
income housing credit requirements.
* * * * *

(b) * * *

(3) Inspection record retention
provision. Under the inspection record
retention provision, the owner of a low-
income housing project must be
required to retain the original local
health, safety, or building code violation
reports or notices that were issued by
the State or local government unit (as
described in paragraph (c)(1)(vi) of this
section) for the Agency’s inspection
under paragraph (d) of this section.
Retention of the original violation
reports or notices is not required once
the Agency reviews the violation reports
or notices and completes its inspection,
unless the violation remains
uncorrected.

(C)* * *(1)* * %

(v) All units in the project were for
use by the general public (as defined in
§ 1.42-9), including the requirement
that no finding of discrimination under
the Fair Housing Act, 42 U.S.C. 3601—
3619, occurred for the project. A finding
of discrimination includes an adverse
final decision by the Secretary of the
Department of Housing and Urban
Development (HUD), 24 CFR 180.680,
an adverse final decision by a
substantially equivalent state or local
fair housing agency, 42 U.S.C.
3616a(a)(1), or an adverse judgment
from a federal court;

(vi) The buildings and low-income
units in the project were suitable for
occupancy, taking into account local
health, safety, and building codes (or
other habitability standards), and the

State or local government unit
responsible for making local health,
safety, or building code inspections did
not issue a violation report for any
building or low-income unit in the
project. If a violation report or notice
was issued by the governmental unit,
the owner must attach a statement
summarizing the violation report or
notice or a copy of the violation report
or notice to the annual certification
submitted to the Agency under
paragraph (c)(1) of this section. In
addition, the owner must state whether

the violation has been corrected;
* * * * *

(xi) An extended low-income housing
commitment as described in section
42(h)(6) was in effect (for buildings
subject to section 7108(c)(1) of the
Omnibus Budget Reconciliation Act of
1989, 103 Stat. 2106, 2308-2311),
including the requirement under section
42(h)(6)(B)(iv) that an owner cannot
refuse to lease a unit in the project to
an applicant because the applicant
holds a voucher or certificate of
eligibility under section 8 of the United
States Housing Act of 1937, 42 U.S.C.
1437s (for buildings subject to section
13142(b)(4) of the Omnibus Budget
Reconciliation Act of 1993, 107 Stat.
312, 438-439); and

(xii) All low-income units in the
project were used on a nontransient
basis (except for transitional housing for
the homeless provided under section
42(i)(3)(B)(iii) or single-room-occupancy
units rented on a month-by-month basis
under section 42(i)(3)(B)(iv)).

(2) * % %

(ii) Require that with respect to each
low-income housing project—

(A) The Agency must conduct on-site
inspections of all buildings in the
project by the end of the second
calendar year following the year the last
building in the project is placed in
service and, for at least 20 percent of the
project’s low-income units, inspect the
units and review the low-income
certifications, the documentation
supporting the certifications, and the
rent records for the tenants in those
units; and

(B) At least once every 3 years, the
Agency must conduct on-site
inspections of all buildings in the
project and, for at least 20 percent of the
project’s low-income units, inspect the
units and review the low-income
certifications, the documentation
supporting the certifications, and the
rent records for the tenants in those
units; and

(iii) Require that the Agency
randomly select which low-income
units and tenant records are to be

inspected and reviewed by the Agency.
The review of tenant records may be
undertaken wherever the owner
maintains or stores the records (either
on-site or off-site). The units and tenant
records to be inspected and reviewed
must be chosen in a manner that will
not give owners of low-income housing
projects advance notice that a unit and
tenant records for a particular year will
or will not be inspected and reviewed.
However, an Agency may give an owner
reasonable notice that an inspection of
the building and low-income units or
tenant record review will occur so that
the owner may notify tenants of the
inspection or assemble tenant records
for review (for example, 30 days notice
of inspection or review).

* * * * *

(5) Agency reports of compliance
monitoring activities. The Agency must
report its compliance monitoring
activities annually on Form 8610,
“Annual Low-Income Housing Credit
Agencies Report.”

(d) Inspection provision—(1) In
general. Under the inspection provision,
the Agency must have the right to
perform an on-site inspection of any
low-income housing project at least
through the end of the compliance
period of the buildings in the project.
The inspection provision of this
paragraph (d) is a separate requirement
from any tenant file review under
paragraph (c)(2)(ii) of this section.

(2) Inspection standard. For the on-
site inspections of buildings and low-
income units required by paragraph
(c)(2)(ii) of this section, the Agency
must review any local health, safety, or
building code violations reports or
notices retained by the owner under
paragraph (b)(3) of this section and must
determine—

(i) Whether the buildings and units
are suitable for occupancy, taking into
account local health, safety, and
building codes (or other habitability
standards); or

(ii) Whether the buildings and units
satisfy, as determined by the Agency,
the uniform physical condition
standards for public housing established
by HUD (24 CFR 5.703). The HUD
physical condition standards do not
supersede or preempt local health,
safety, and building codes. A low-
income housing project under section
42 must continue to satisfy these codes
and, if the Agency becomes aware of
any violation of these codes, the Agency
must report the violation to the Service.
However, provided the Agency
determines by inspection that the HUD
standards are met, the Agency is not
required under this paragraph (d)(2)(ii)



2328

Federal Register/Vol.

65, No. 10/Friday, January 14, 2000/Rules and Regulations

to determine by inspection whether the
project meets local health, safety, and
building codes.

(3) Exception from inspection
provision. An Agency is not required to
inspect a building under this paragraph
(d) if the building is financed by the
RHS under the section 515 program, the
RHS inspects the building (under 7 CFR
part 1930), and the RHS and Agency
enter into a memorandum of
understanding, or other similar
arrangement, under which the RHS
agrees to notify the Agency of the
inspection results.

(4) Delegation. An Agency may
delegate inspection under this
paragraph (d) to an Authorized Delegate
retained under paragraph (f) of this
section. Such Authorized Delegate,
which may include HUD or a HUD-
approved inspector, must notify the
Agency of the inspection results.

(e) * *x %

(3) * x %

(i) * * * If the noncompliance or
failure to certify is corrected within 3
years after the end of the correction
period, the Agency is required to file
Form 8823 with the Service reporting
the correction of the noncompliance or

failure to certify.
* * * * *

(h) * * * In addition, the
requirements in paragraphs (b)(3) and
(c)(1)(v), (vi), and (xi) of this section
(involving recordkeeping and annual
owner certifications) and paragraphs
(c)(2)(i1)(B), (c)(2)(iii), and (d) of this
section (involving tenant file reviews
and physical inspections of existing
projects, and the physical inspection
standard) are applicable January 1,
2001. The requirement in paragraph
(c)(2)(ii)(A) of this section (involving
tenant file reviews and physical
inspections of new projects) is
applicable for buildings placed in
service on or after January 1, 2001. The
requirements in paragraph (c)(5) of this
section (involving Agency reporting of
compliance monitoring activities to the
Service) and paragraph (e)(3)(i) of this
section (involving Agency reporting of
corrected noncompliance or failure to
certify within 3 years after the end of
the correction period) are applicable
January 14, 2000.

Par. 3. Section 1.42—-6 is amended by:

1. In paragraph (c)(3), second
sentence, remove the language “Annual
Low-Income Housing Credit Agencies
Report” and add the language ““ ‘Annual
Low-Income Housing Credit Agencies
Report’” in its place.

2. In paragraph (d)(1), first sentence,
remove the language ‘“Low-Income
Housing Credit Allocation

Certification,” and add the language

“ ‘Low-Income Housing Credit

Allocation Certification,”” in its place.
3. Revising the first sentence in

paragraph (d)(4)(ii).

§1.42-6 Buildings qualifying for carryover
allocations.
* * * * *

(d) E

(4 EE

(ii) Agency. The Agency must retain
the original carryover allocation
document made under paragraph (d)(2)
of this section and file Schedule A
(Form 8610), “Carryover Allocation of
the Low-Income Housing Credit,” with
the Agency’s Form 8610 for the year the
allocation is made. * * *
* * * * *

Par. 4. Section 1.42—11 is amended by
revising the last sentence in paragraph
(b)(3)(ii)(A) to read as follows:

§1.42-11 Provision of services.
* * * * *
* % %

%g% * % %

(ii) * * *(A)* * * For a building
described in section 42(i)(3)(B)(iii)
(relating to transitional housing for the
homeless) or section 42(i)(3)(B)(iv)
(relating to single-room occupancy), a
supportive service includes any service
provided to assist tenants in locating
and retaining permanent housing.

* * * * *

Par. 5. Section 1.42-12 is amended by

adding paragraph (c) to read as follows:

§1.42-12 Effective dates and transitional
rules.
* * * * *

(c) Carryover allocations. The rule set
forth in § 1.42-6(d)(4)(ii) relating to the
requirement that state and local housing
agencies file Schedule A (Form 8610),
“Carryover Allocation of the Low-
Income Housing Credit,” is applicable
for carryover allocations made after
December 31, 1999.

Par. 6. Section 1.42—13 is amended
by:

yl. Revising the introductory text of
paragraph (b)(3)(iii).

2. Adding paragraphs (b)(3)(vi),
(b)(3)(vii), and (b)(3)(viii).

3. Adding a sentence at the end of
paragraph (d).

The revisions and additions read as
follows:

§1.42-13 Rules necessary and
appropriate; housing credit agencies’
correction of administrative errors and
omissions.

* * * * *

(b) EE

(3) I

(iii) Secretary’s prior approval
required. Except as provided in

paragraph (b)(3)(vi) of this section, an
Agency must obtain the Secretary’s
prior approval to correct an
administrative error or omission, as
described in paragraph (b)(2) of this
section, if the correction is not made
before the close of the calendar year of
the error or omission and the
correction—

* * * * *

(vi) Secretary’s automatic approval.
The Secretary grants automatic approval
to correct an administrative error or
omission described in paragraph (b)(2)
of this section if—

(A) The correction is not made before
the close of the calendar year of the
error or omission and the correction is
a numerical change to the housing
credit dollar amount allocated for the
building or multiple-building project;

(B) The administrative error or
omission resulted in an allocation
document (the Form 8609, “Low-
Income Housing Credit Allocation
Certification,” or the allocation
document under the requirements of
section 42(h)(1)(E) or (F), and §1.42—
6(d)(2)) that either did not accurately
reflect the number of buildings in a
project (for example, an allocation
document for a 10-building project only
references 8 buildings instead of 10
buildings), or the correct information
(other than the amount of credit
allocated on the allocation document);

(C) The administrative error or
omission does not affect the Agency’s
ranking of the building(s) or project and
the total amount of credit the Agency
allocated to the building(s) or project;
and

(D) The Agency corrects the
administrative error or omission by
following the procedures described in
paragraph (b)(3)(vii) of this section.

(vil) How Agency corrects errors or
omissions subject to automatic
approval. An Agency corrects an
administrative error or omission
described in paragraph (b)(3)(vi) of this
section by—

(A) Amending the allocation
document described in paragraph
(b)(3)(vi)(B) of this section to correct the
administrative error or omission. The
Agency will indicate on the amended
allocation document that it is making
the “correction under §1.42—
13(b)(3)(vii).” If correcting the allocation
document requires including any
additional B.I.N.(s) in the document, the
document must include any B.I.N.(s)
already existing for buildings in the
project. If possible, the additional
B.LN.(s) should be sequentially
numbered from the existing B.I.N.(s);

(B) Amending, if applicable, the
Schedule A (Form 8610), “Carryover
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Allocation of the Low-Income Housing
Credit,” and attaching a copy of this
schedule to Form 8610, “Annual Low-
Income Housing Credit Agencies
Report,” for the year the correction is
made. The Agency will indicate on the
schedule that it is making the
“correction under § 1.42-13(b)(3)(vii).”
For a carryover allocation made before
January 1, 2000, the Agency must
complete Schedule A (Form 8610), and
indicate on the schedule that it is
making the “correction under § 1.42—
13(b)(3)(vii)”’;

(C) Amending, if applicable, the Form
8609 and attaching the original of this
amended form to Form 8610 for the year
the correction is made. The Agency will
indicate on the Form 8609 that it is
making the “correction under § 1.42—
13(b)(3)(vii)”’; and

(D) Mailing or otherwise delivering a
copy of any amended allocation
document and any amended Form 8609
to the affected taxpayer.

(viii) Other approval procedures. The
Secretary may grant automatic approval
to correct other administrative errors or
omissions as designated in one or more
documents published either in the
Federal Register or in the Internal
Revenue Bulletin (see § 601.601(d)(2) of
this chapter).

* * * * *

(d) * * * Paragraphs (b)(3)(vi), (vii),
and (viii) of this section are effective
January 14, 2000.

Par. 7. Section 1.42-17 is added to
read as follows:

§1.42-17 Qualified allocation plan.

(a) Requirements—(1) In general.
[Reserved]

(2) Selection criteria. [Reserved]

(3) Agency evaluation. Section
42(m)(2)(A) requires that the housing
credit dollar amount allocated to a
project is not to exceed the amount the
Agency determines is necessary for the
financial feasibility of the project and its
viability as a qualified low-income
housing project throughout the credit
period. In making this determination,
the Agency must consider—

(i) The sources and uses of funds and
the total financing planned for the
project. The taxpayer must certify to the
Agency the full extent of all federal,
state, and local subsidies that apply (or
which the taxpayer expects to apply) to
the project. The taxpayer must also
certify to the Agency all other sources
of funds and all development costs for
the project. The taxpayer’s certification
should be sufficiently detailed to enable
the Agency to ascertain the nature of the
costs that will make up the total
financing package, including subsidies
and the anticipated syndication or

placement proceeds to be raised.
Development cost information, whether
or not includible in eligible basis under
section 42(d), that should be provided to
the Agency includes, but is not limited
to, site acquisition costs, construction
contingency, general contractor’s
overhead and profit, architect’s and
engineer’s fees, permit and survey fees,
insurance premiums, real estate taxes
during construction, title and recording
fees, construction period interest,
financing fees, organizational costs,
rent-up and marketing costs, accounting
and auditing costs, working capital and
operating deficit reserves, syndication
and legal fees, and developer fees;

(ii) Any proceeds or receipts expected
to be generated by reason of tax benefits;

(iii) The percentage of the housing
credit dollar amount used for project
costs other than the costs of
intermediaries. This requirement should
not be applied so as to impede the
development of projects in hard-to-
develop areas under section 42(d)(5)(C);
and

(iv) The reasonableness of the
developmental and operational costs of
the project.

(4) Timing of Agency evaluation—(i)
In general. The financial determinations
and certifications required under
paragraph (a)(3) of this section must be
made as of the following times—

(A) The time of the application for the
housing credit dollar amount;

(B) The time of the allocation of the
housing credit dollar amount; and

(C) The date the building is placed in
service.

(ii) Time limit for placed-in-service
evaluation. For purposes of paragraph
(a)(4)(1)(C) of this section, the evaluation
for when a building is placed in service
must be made not later than the date the
Agency issues the Form 8609, “Low-
Income Housing Credit Allocation
Certification.” The Agency must
evaluate all sources and uses of funds
under paragraph (a)(3)(i) of this section
paid, incurred, or committed by the
taxpayer for the project up until date the
Agency issues the Form 8609.

(5) Special rule for final
determinations and certifications. For
the Agency’s evaluation under
paragraph (a)(4)(i)(C) of this section, the
taxpayer must submit a schedule of
project costs. Such schedule is to be
prepared on the method of accounting
used by the taxpayer for federal income
tax purposes, and must detail the
project’s total costs as well as those
costs that may qualify for inclusion in
eligible basis under section 42(d). For
projects with more than 10 units, the
schedule of project costs must be
accompanied by a Certified Public

Accountant’s audit report on the
schedule (an Agency may require an
audited schedule of project costs for
projects with fewer than 11 units). The
CPA’s audit must be conducted in
accordance with generally accepted
auditing standards. The auditor’s report
must be unqualified.

(6) Bond-financed projects. A project
qualifying under section 42(h)(4) is not
entitled to any credit unless the
governmental unit that issued the bonds
(or on behalf of which the bonds were
issued), or the Agency responsible for
issuing the Form(s) 8609 to the project,
makes determinations under rules
similar to the rules in paragraphs (a) (3),
(4), and (5) of this section.

(b) Effective date. This section is
effective on January 1, 2001.




Internal Revenue Service Notice 88-80
(Income Determination)

Regulations will be issued under Section 42(gX1) stating
that, for purposes of determining qualification as a low-
income housing project, the income of individuals and area
median gross income will be determined in a manner con-
sistent with the determination of annual income and the
estimates for median family income under Section 8 of the
U.S. Housing Act of 1937.

Under Section 8 of the Housing Act, median family in-
come estimates are based on decennial Census data updated
with Bureau of the Census P-60 income data and Depart-
ment of Commerce County Business Patterns employment
and earnings data. For purposes of these estimates, the term
income includes some itemns that are not inciuded in a
taxpayer's gross income for federal income tax purposes.

Full Text The purpose of this Notice is to inform taxpay-
ers that regulations to be issued under section 42(gX1) of the
Internal Revenue Code of 1986 (the “Code”) (relating to the
determination of a qualified low-income housing project)
will provide that the income of individuals and area median
gross income (adjusted for family size) are to be made in a
tanner consistent with the determination of annual income
and the estimates for median family income under section 8
of the United States Housing Act of 1937 (H.U.D. section 8).

For purposes of H.U.D. section 8, annual income is defined
under 2¢ CFR 813.106 (1987). HUD section 8 median family
income estimates (i.e., area median gross income estimates)
are based on decennial Census data updated with Bureay of
the Census P-80 income data and Department of Commerce
County Business Patterns employment and earnings data.
The determination of annual income and median family
income estimates are based on definitions of income that
include some items of income that are not included in a
taxpayer's gross income for purposes of computing Federal
Income Tax liability. Thus, the income of individuals and
arza median gross income (adjusted for family size} for
purposes of section 42(gX1) of the Code will not be made by
reference to items of income used in determining gross
income for purposes of computing Federal Income Tax
liability.

This document serves as an “administrative pronounce-
ment” as that term is described in section 1.6661-3(bX2) of
the Income Tax Regulations and may be relied upon to the
same extent as a revenue ruling or revenue procedure.

The principal author of this Notice is Christopher J.
Wilson of the Legislation and Regulations Division. For
further information regarding this Notice contact Mr. Wil-
son on (202) 566-4336 (not a toll-free call).

A-115



rigrnz: Sevenye Service Revenye Ruling S1-38

(Low-lncome Housing Credit Questions ang Answers)

Part . Ruling;_”and Decisions Under the Internal Revenue Code of 1986

Section 38.—General Business
Credit

There shall be allowed 25 2 credit agauns: the
iax ior the taxapie vear the amount of (nhe
SUTTent vear business oregir thatr nctudes tne
low-income Rousing cremi determined uncer
iection 42{a) of the Code, Ser Rev., Rul. 91-38.

thus page,
e e

Section 42. —Low-income Housing
Credit

{Also Secnions 38, 167 1.167(k}-1.)

Low-income housing credit. This
ruling answers [2 frequendy asked
questions about the low-income houys-
ing credit provisions of section 42 of
the Code.

Rev. Rui. 91-38
PURPOSE

This revenue ruling answers cantzin
questions about the low-income hous-
ing credit provided for in section 42
of the Internai Revenue Code,

LAW
Section 38(a) of the Code provides

for 2 general business credit against
‘ax that inciudes the amount of the
surrent year business credit. Section
38(bX5) provides that the amount of
the current year business credit in-
ciudes the low-income housing credit
determined under section 42(a). The
low-income housing credit that may
be claimed in any year is subject to
the general business tax credit limita-
tion of section 38(c).

Section 42(a) of the Code, added
by section 252 of the Tax Reform Act
of 1986 (the “1986 Act™), 1986-3
(Vol. 1) C.B. 106, provides that, for
purposes of section 38, the amount of
the low-income housing credit deter.
mined under section 42 for any tax
vear in the credit period shall be an
imount equal to the “‘applicable per-
cantage”” of the qualified basis of
each quaiified low-income building,

Credir Pertod

Section 42(fX1) of the Code, as
amended by secrion 1002(IN2XB) of
the Technical and Miscellaneouys Rev-
enue Act of 1983 (TAMRA), 1988-3
C.B. L, 34, defines the credit period
of any building as the period of 10
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tax years beginning with the tax year
in which the building is piaced in
service Or, at the taxpayer's irrevoca-
bie ciection, the succeeding tax year,
bur ig either case only if the building
is 3 qualified low-income building as
of the close of the first year of the
credit period.

For purposes of caiculating the
credit zllowabie for the first tax year
of the credit period, section 42fX2)
of the Code reduces the credit by
applying the following first-year con-
vention: the fraction used to deter-
mine qualified basis at the end of the
first year is the sum of applicable
fractions determined at the end of
cach fuil menth the building was in
service during that year, divided by
12. In the first tax year following the
credit period. a taxpayer may recover
any reduction in credit caused by
2pplying the first-year convention
during the first year of the credic
period. ‘

Applicabie Perceniage

In the case of any qualified low.
income building placed in service by



the taxpayer after 1987, section
42(bX2XA) of the Code provides thar
the term ‘‘applicable percentage”
means the appropriate percentage pre-
scribed by the Secrerary for the =arli-
er of (i) the month in which the
building is placed in service. or (ii) at
the election of the taxpayer (I} the
month in which the taxpayer and the
housing credit agency enter into an
agreement with respect to the building
{which is binding on the agency, the
taxpayer, and all successors in inter-
est) as to the housing credit dollar
amount to be allocated to the build-
ing, cr (II) in the case of any building
10 which section 42(hN4XB) applies,
the month in whic the tax-exempt
obligatioas are issued. Section
42(bX2XB) provides that the percent-
ages prescribed by the Secretary for
any month shail be percentages that
will yield over a 10-vear period
amounts of credit that have a present
value equal to: {i) 70 percent of the
qualified basis, in the case of new
buildings that are not federally subsi.
dized for the tax year (70 percent
present value credit), and (ii) 30 per-
cent of the qualified basis. in the case
of new buildings that are federally
subsidized for the tax year and exisi-
ing buildings (30 percent present vai-
ue credit). The appropriate credit per-
centages for each month are
published monthly in the revenue rui-
ing containing the applicable federal
rates,

Section 42(i)(2)(A) of the Code pro-
vides, in part, that for purposes of
section 42(b)X1), a new building shall
be treated as {ederaily subsidized for
any tax year if, at any time during
the tax year or any prior tax year,
there is or was outstanding any obli-
gation the interest on which is exempt
from tax under secrion 103, or any
below market federal loan (as defined
in section 42(D)(2XD)), the proceeds of
which are or were used (directly or
indirectly) with respect to the building
or its operation.

Under section 42(b)(1) of the Code,
for any qualified low-income building
placed in service by the taxpayer dur-
ing 1987, the applicable percentage
for new buildings not federally subsi-
dized is 9 percznt and the applicable
percentage for exisung or federally-
subsidized buildings 15 4 percen:.

After calendar vear 1989, existng
buildings that receive moderate reha-
bilitat;on assistance under section

8(e)2) of the United States Housing
Act of 1937, 42 U.5.C. 1437 (1988),
at any time during the credit period.
generally are not eligible for an allo-
cation of credit. See section
7108(h ¥ S5) of the Revenue Reconcilia-
tion Act of 1989 (the **1989 Act'"),
1990-1 C.B. 214, 222. The provisions
of the 1989 Act generally are effective
for buildings allocated housing credit
dollar amounts after calendar year
1989. If no allocation is necessary by
reason of section 42(h)}4) of the Code
because the building is sybstantially
financed with certain tax-exempt obli-
gations, the provisions are generally
effective for buildings placed in ser-
vice after December 11, 1989,

The Revenue Reconciliation Act of
1990 (the **1990 Act"™), (Pub. L. No.
101-508), provides a limited exception
from the exclusion of buildings re-
¢eiving moderate rehabilization assist-
ance under section $(e)X2) of the Unit.
ed States Housing Act of 1937.
Beginning with allocations made after
1990, buildings receiving assistance
under the Stewart B, McKinney
Homeless Assistance Act of 19828 (as
in effect on the date of ensczment of
the 1990 Act) may be eligible for an
allocation of credit.

Rehabilitation Expenditures

Under section 42(eX3XA) of the
Code as in effect prior to the 1989
Act, rehabilitation expenditures paid
or incurred by the taxpayer with re-
spect 10 any building could be treated
as a separate new building only if the
quaiified basis artributabie to rehabil-
itation expenditures incurred during
any l4-month period, when divided
by the number of low-income units in
the building, was 32,000 or more. For
calendar years after 1989, rehabilita-
tion expenditures with respect 10 a
buiiding may be treated as a separate
new building eligible for the credit
under section 42(eXINA} only if (i)
the expenditures are ailocable to one
or more low-income units or substan-
tially benefit such units, and (i) the
amount of such expenditures during
any 24-month period meets the great-
er of the following requirements: (I)
the amount is not iess than 10 percent
of the adjusted basis of the building,
or (II} the qualified basis attributabie
to such expenditures, when divided by
the number of low-income units in
the buiiding, is 53.000 or more. Ua-
der secuon 42eN2XB), as in effect

both before and after the 1989 Act,
the term ‘‘rehabilitation ecxpendi-
tures’’ does not include the cost of
acguisition of any building.

Former section 42{dWSHC) of the
Code. which was added by TAMRA,
and which is now section 42(dX5XB).
provides thar the eligibie basis of any
building shall not include any portion
of the building’s adjusted basis artrib-
utable to amounts with respect to

. which an election is made under sec-

tion 167(k). The eiection under sec-
tion 167(k) is an eiection to depreciate -
rehabilitation expenditures incurred
with respect to low-income remtal
housing after July 24, 1969, and be.
fore January 1, 1987, under a straight
line method uying & useful life of 60
months. If no elecrion is made under
section 167(k), rehabilitarion expendi-
tures incurted by a waxpayer with
respect to & low-income remtal hous-
ing building may be included in the
building’'s eligibie basis. Section
1.167(k)=~1(b)X!) of the Income Tax
Reguiations provides rules governing
when a taxpayer will be treated as
having paid or incurred rehabilitation
expenditures.

Under section 1.167(k)=~1(bX1) of
the regulstions, a taxpayer generaily
is treated as having paid or incurred
rehabilitation expenditures if the re-
habilitation is performed by or for
the taxpayer or in accordance with
the txpayer's specifications, or if the
taxpayer acquires the property anrib-
utabie to the expenditures (or an
interest therein) before the property is
placed in service. Section [.167(k}
1{bX2) provides that the amount of
rehabilitation expenditures treated as
paid or incurred by the taxpayer is
the lesser of (i) the rehabijitation
expenditures paid or incurred before
the date on which the taxpayer ac-
quired an interest in the property
attributable 10 the expenditures, or
(ii} the taxpayer’s cost or other basis
for the property attributabie to the
rehabilitation expenditures paid or in-
curred before such date. Rehabilita-
tion expenditures treated as having
been paid or incurred by the taxpayer
are deemed to bave been paid or
incurred on the date on which the
expenditures were actually pad or
incurred, determined iz accordance
with the method of accounting used
by the person that actually paad or
incurred the expenditures.



A laxpayer acquinng a buiiding
from 2 governmental unit may eiect,
under section 42(eX3NB) of the Code,
to meet only the requirement thar the
qualified basis anributabie to the re.
habilitanon expenditures incurred with
respect 1o the bwilding will be $3.000
or more when divided by_the gumber
of low-income units in the building. A
laxpayer making this ejection may
claim only the 30 percent  present
value credit on those expendirures.

Section 42(eM4XA) of the Code
provides, in part, thar expenditures
treated as a separate new building
under section 42(e) are considered
placed in service ar the close of the
24-month period during which the
expenditures were incurred. Accord-
ing to section 42(eX4XB), the applica-
ble fraction for the rehabilitation ex-
penditures is the applicabie fraction
for the building with respect to which
the expenditures were incurred.

Qualified Basis

Section 42(c)1XA) of the Code de-
fines the qualified basis of any quali-
fied low-income building for any tax
year as an amount equal to (i) the
“applicable fraction” {determined as
of the close of the tax year) of (ii) the
digible basis of the building (deter-
mined under section 42(d)). Under
section  42(cX1XB), the *applicabie
fracion” is the smailer of the unir
fraction (the number of low-income
units divided by the number of all
residential remtal units) or the floor
space fraction (the floor space of the
low-income units divided by the floor
space of all residential remtaj units),

In general, the eligible basis of 2
building under section 42(d) of the
Codc is its adjusted basis ar the close
of the first tax year of the credit
period. However, 2 number of limita-
tions apply. For example, if an exist.
ing building does not meet the re.
quirements of section 424dX2XB) (as
described below), its eligible basis is
270 under section 42(d)(2NA)G). In
addition, under section 42(e)}5), reha-
bilitation expenditures thar a taxpayer
elects (0 trear as a separare new
building under section 42(e) may not
de considered part of the -eligible
basis of an existing building under
section 42(dW2)(AXi).

Requirements for Existing Build.
Ty 49

Section 42(dW2)A) and (B) of the
Code provides thar the eligible basis

of an existing building will be zero
unless the building meets the foliow.
ing requirements: (i) the building is
acquired by purchase (as defined in
section 179(d)2)); (ii) there is a peri-
od of at least 10 years between the
date of the building’s acquisition by
the taxpayer and the jater of (I} the
date the buiiding was last placed in
service, or (II) the date of the build-
iRg’s most recent nonqualified sub-
stantial improvement (as defined in
section 42(dX2(DXi)); and {iii) the
buildin, i i

3 existing build-
ings are cligible for a credit allocation
after calendar year 1989 only if a
credit is allowsbie by reason of sub-
under section 42(e).
In determinting when 3 building was
last placed in service for purposes of
satisfying the requirement in section
SAIN2N(BXi) of the Code, section
4AdN2MDXii) provides that certain
Placements in service are not taken
into account. The [990 Acr provides
that as of November 5, 1990 (the date
of its enaciment), any placement in
service of a single-family resideace by
any individual who owned and used
the residence for no other purpose
than as a principal residence is nox
taken into account for purposes of
determining whether the 10-year re.
quirement is met. See section

42(d)2XDXGEXY).
Transfers During the Compiiance
Period ‘

Section 42(dX7XA) and (B) of the
Code provides, in gemeral, that the
requirements of section 42(dX2XB) do
not apply if a taxpayer acquires an
existing building (or interes therein)
forwhichacreditmaﬂowedmmy
prior owner under section 42(a) and
the taxpayer acquires the building (or
interest therein) befare the end of the
building’s compiiance period. In that
case, section 42AdXTXAXi) provides
that the credit allowabie to the tax.
payer for any period after the acquisi-
tion is equal to the amoumt of credit
that would have besp allowable for
that period to the prior owner had
the owner not disposed of the buijld.
ing (or interest therein).
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[n gemeral, a transfer of the proper-
ty resuits in 3 pew placed in service
date if, on the date of the transfer,
the property is ready and availabie
for its intended purpose. See 2 H.R.
Conf. Rep. No. 841, 9%h Cong., 2d
Sess. II-91 (1986). 1986-3 (Val. 4
C.B. 91. However, if section 42(dX7)
of the Code appiies 10 a transfer of
the property, the fact thar the trans-
fer results in a new piaced in service
date does not jeopardire the purchas-
er’s eligibility to claim the low-income
housing credit, because the require-
ments of section 42(dX2XB) do not
apply. According o section 42 4),
the credit will be aljocated among the .
ptrtieson:hebuisof:henumberof
days the building (or interest) was
heid by each,

Definition of o Qualified Low-
Income Housing Project

Under section 42(g)(1) of the Code,
2 ‘“*qualified low-income housing
project’’ is any project for residential
rentalusethumemoneof:hc
following requirements: {A) 20 per-
et or more of the residential upits
in the project are both rent-restricted
and occupied by individuals whose .
incomisSOpam:orlmofarea
median gross income, as adjusted for
family size, or (B) 40 percent or more
of the residential units in the project
are both reni-restricted and occupied
by individuals whose income is 60
percent or less of area median gross
income, as adjusted for family size.
Ounce the taxpayer elects which re.
quirement the project will mest, the
election is irrevocabie.

For buildings not subject to the
amendments of the 1989 Act, section
42(2X2XA) of the Code provides that
2 unit is rent-restricced if the gross
rent (defined in section 42(g)2)(B))
that is paid for the unit does nor
exceed 30 percent of the income limirs
applicabile to the occupants under sec.
tion 42(gX1). For buildings subject to
the amendments of the 1989 Act, a
residentia rental unit is rent-restricred
ifthezrossren:withmpec::othc
unit does not exceed 30 percent of the
imputed income limitation applicable
10 the unit under section 42(gX2)}C).
Furthermore, section 42(g)2)A) pro-
vides that for buildings subject to the
amendments of the 1989 Act, the
amount of the income limitation for
any period shali not be less than the
imitation applicable for the earliest




period the building (whuch contans
the unit) was incinded in the determu-
nation of whether the project is a
qualified low-income housing project.

Under section 42(i}3XB) of the
Cade, low-income units must be suit-
able for occupancy and used other
than on a transient basis. Additional-
ly, section 42iN3INC) provides that no
unit in a building tha: has four or
fewer residential rental units shall be
treated as a low-income unit if the
owner of the units is (i) the occupant
of a residenual unit in the building,
or (ii} is reisted to an occupamt of a
unit (as ‘“‘reiated” is defined in sec-
tion 42(dX2XDXiii)). However, for
calendar years after 1989, if a build-
ing is acquired or rehabilitated under
a development plan of action spon-
sored by a State or local government
or a qualified nonprofit organization
(as defined in section 42(hXSKC)), the
owner-occupant restriction of section
42(1H3XNC) is inappiicable. In this
case, the applicabie fraction shall not
exceed 80 percent of the unit fraction
and any unit that is not rented for 90
days or more shall be treated as
., occupied by the owner of the building
as of the ist day it is not rented.

Recapture of Credit

According to section 42(j)(1} and
(2) of the Code, if at the close of any
tax year in the compliance peripd the
buiiding's qualified basis with respect
10 the taxpayer is less than the basis
as of the close of the preceding tax
year, then the taxpayer is liabie for
additional tax in an amount equal to
the accelernted portion of credits al-
lowed in earlier years with respect to
the reduction in qualified basis, plus
interest. The accelerated portion of
the credit under section 42(j)3) is the
excess of (A) the aggregate credit
allowed for those years for thar basis,
over (B) the aggregare credit that
would be allowable for those years
for that basis if the aggregate credit
that would bave been allowabie for
the entire compliance period were al-
lowabie ratably over 15 years, rather
than 10 years.

If a building fails to remain part of
a qualified low-income housing
project (for example, because of non-
compliance with the minimum set-
aside requirement or the rent restric-
tions or other requirements imposed
on the units constituung the set-aside)
during the building’s |5-year compli-

anc: penod. the taxpayer of taxpay-
ers that owned the building (or inter-
esis theretn) must repay the entire
accelerated portion of the credit, with
interest, for all pnor years. CGenerally,
any change in ownership of a build-
ing during the building’s compliance
period is also a recapture event. See 2
H.R. Conf. Rep. No. 841, at [I-96.

Section 42(j)}(6) of the Code permits
the taxpayer to avoid recapture upon
disposition of the building or an in-
terest therein by furnishing a2 bond to
the Secretary in an amount satisfacto-
ry to the Secretary and for the period
required by the Secretary, if the
buiiding is reasonabiy ecxpecied to
continue 1o be operated as 1 qualified
low-income building. Furthermore,
for partperships consisting of 35 or
more parmners, uniess the partnership
eiects otherwise, no change in owner-
ship will be deemed to occur if within
a 12-month period at least 50 percent
(in value) of the original ownership is
unchanged. See 2 H.R. Conf. Rep.
No. 841, at I]-96, and H.R. Conf.
Rep. No. 1104, 100th Cong., 2d Sess.
11-83 (1988), 1988-3 C.B. 473, 573. A
de minimis ruie may apply to certain
dispositions of intereszs in parner-
ships (other than large partnerships
described in section 42(jX3)) that own
buildings for which a credit was
claimed. See Rev. Rul. 90~&0, 1990-2
C.B. 3, for additional information.

Allocation of Credit by Housing
Credir Agencies

Under section 42(h)X1) of the Code,
a taxpayer may oot claim a credit on
2 qualified low-income building in
excess of the housing credit dollar
amoumt ailocated to the building by
the siate or local housing agency in
whose jurisdiction the building is lo-
cated. However, under setction
42(h}4) a tzxpayer need not obtain 2
credit allocation for the portion of a
building’s eligible basis financed by
an obligation which is subject to the
volume cap of section 46 and the
interest on which is exempt from tax
under section 103. Prior to the 1989
Act, if such an obligation financed 70
percent or more of the aggregue
basis of the building and the land on
which it was located, the entire buiid-
ing was exempt from the limits of
section 42(hX1). Under the 1989 Act,
buildings placed in service after calen-
dar year 1989 are exempt from the
limits of section 42(h)1) if 50 percent

or more of the aggregate basis of the
building and the land on which it s
located are [imanced with such tax-
exempt obligations.

Section S2{hN2XA) of the Code
provides thar the housing credit dollar
amount allocated 0o a building for
any calendar year applies to the buiid-
ing for all tax years in its compliance
period that end during or after the
year of allocation. However, under
section  42(h)1XB), as amended by
TAMRA, an allocation is taken inio
accoynt omly if it occurs oot laer
than the close of the calendar year in*
which the building is placed in service,
uniess one of the exceptions in section
£2MIXC). @), (E), or {F) apply.
Under section 42(b)2XB), the alleca-
tion reduces the credit agency’s alloc-
abie housing oedit dollar amount
only for the year of the ailocation.

QUESTIONS AND ANSWERS

A. Dﬂcrmim:‘dn of Credit Period
Issues

Question 1.

How do taxpayers make the elec-
tion under section 42()1) of the
Code to defer the start of the credit
period?

Answer [,

The building owner may elect un-
der section 42AfX1) of the Code to
begin the credit period (and the com-
pliance period) the year after the
building is placed in service by check-
in:theapproprmeboxonl‘mehm
Part {1 of Form 3609, Low-lncome
Housing Credit Allocstion Certfica-
tion. Form 8609 must be antached 10
the owner’'s federal income tax retum
for each year of the 15-year compli-
ance period, which begins with the
first year of the cvedit period. If the
owner does not claim a low-income
housing credit on its timeiy filed fed-
eral income tax return (taking any
extensions into account) for the year
in which the building is placed in
service, or fails to timely file its
federal income tax return for that
year, the ownmer is deemed to have
made the irrevocabie ciection to begin
the credit period (and the compliance
period) the succeeding tax year. in
the case of buildings held by flow-
through entities, only the entity may
file 2 Form 8609 1o make the eclecuon
upder section 42(f)(1). Only one eiec-
tion may be made per puilding. If
there are multipie owners that are not
members of a flow-through enuty.



and ecach owner flles a Form 8605
with respect (o a building, all of the
Form 8609 for tnar building must be
:onsistens with regard to whether the
election is made. Unless all the own-
zrs of a particular building make the
section 42(f)(1) election, the credit
period and compliance period for that
building will begin with the year in
which the building is placed in ser-
vice. Once made, an election under
secuon 42(f)(1) is binding on the own-
er and all successors in interest.

Question 2,

X, & calendar year corporation,
was created on June 1, 1987, On July
1, 1987, X piaced in service a quali-
fied low-income building. If X choos-
es not 1o defer the beginning of the
credit period under section 42(f)1) of
the Code, when does the credit period
for the buiiding begin?

Answer 2,

A building's credit period is the
period of 10 years (120 months) be-
ginning with the first day of the tax
year in which the buiiding is placed in
service, or the succeeding tax year if
the ejection under section 42(f)(1) of
he Code is made. The tax year that 3
ouilding is placed in service is deter-
mined, at the ume of placsment in
service, by the tax vear of the owner
who placed the building in service
and is not affected by subsequent
changes in the tax year of that owner
or by the introduction of subsequent
owners with different tax years.

Each building has oniy one credit
period. For purposes of section 42D
of the Code, when the first tax year
of the credit period is a short tax
year, the credit period begins 12
months before the end of the short
tax year. In other words, the credit
period begins on what would have
been the first day of the tax year, had
the tax year not besn a shorr tax
year.

Because X came into existence on
lune 1, 1987, X had a short 1tax year
for calendar year 1987. Becauyse X did
not elect to defer the start of the
credit period to the succeeding year,
which would have been its first full
tax vear. the building's credit penod
hegan 12 months before the end of
€'s short 1ax year. Therefore. the
credit period began Januwary |, 1987,
rather than the first day of the shom
tax year. June |, 1987, The credit for
the first vear of the credit period 15

computed according to the first-year
conyenuon in secuon 42(N(2) of the
Code.

B. Credir Compuarion Issues

Question 3.

X. a calendar year corporation.
placed a newly consiructed quaiified
low-income building in service on
February [, 1987. X recetved a
590,000 housing credit allocation for
1987 from the state Y housing credit
agency based upon the 9 percent ap-
piicable credit percentage and had a
qualified basis in the building as of
December 31, 1987, of $1,000,000. X
did not efect 10 defer the start of the

credit period under section 42(fX1) of .

the Code. For calendar year 1987, X
claimed a credit using the first-year
convention of section 42(f)}2).

During calendar year 1988 (the sec-
ond year of the credit period), be-
cause of a change in annual account-
ing period permitted upder section
442 of the Code., X made a short-
period return for the 3-month period
beginning January 1, 1988, and end-
ing August 31, 1988, May X claim
any low-income housing credit on its
short-period return?

Answer 3.

Yes. As Answer 2 explains, the
building’s credit period is determnined,
at the time of placement in servics,
by reference to the tax year of the
owner who pilaced the building in
service, and is not affected by subse-
quent changes in the owner's tax
year. The amount of credit thar a
particular owner may claim on its
return for a tax year is determined on
the iast day of that ownet's tax year.
Betause X was a calendar year tax-
payer and did not elect to defer the
start of the credit period. the build-
ing's credit period begins January 1.
1987, and ends December 31, 1996.

ln accordance with section 42{a) of
the Code, the amount of credit that
X may claim on the shon-period
return is an amount egual to the
product of the applicable percentage
of 9 percent and 8/12 of the buiid-
ing's qualified basis as of August 31,
1988, X is entitled to only 8/12 of the
applicable percentage of the qualified
basis on the last day of the shori-
period tax year because the shon
peniod includes only 8 months, If the
qualified basis was 51,000,000 on Au-
gust 31, 1988, X would be aliowed 10
clam a c¢redit on irs shor-period
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reurn of $60,000 ((.09) x (8/12 x
51.000,000)}. Assuming X retaing
ownership of the building, continues
(0 comply with the requirements of
section 42 of the Code and remains
on an August 3i tax year, for each
suceesding 1ax year in the credit peri-
od the credit is based upon the quali-
fied basis as of August 31 of that tax
vear. [f the qualified basis on August
31, 1989, is $1,000.000, X may claim
& credit of  $90,000 [(the applicabie
pereentage, .09) x (51,000,000)] on its
federal income tax return for the tax
year ending August 31, 1989.

The last 4 months in the eredit
period (September 1996 through De-
cember 1996) are inciuded in X"s tax
year beginning September 1, 1996,
and ending August 31, 1997. The
credit for those 4 months is based
upon 4/12 of the qualified basis as of
August 31, 1997. The credit for X™s
tax year eanding August 3I, 1997,
consists of the credit for the last 4
months of the credit period pilus the
disallowed first year credit amount
that is carried over to the 1ith year
under section 42(f}2XB) of the Code.
See Question and Answer 5 below,

C. Availability of Credit to Subse-
quent Purchasers

Question 4.

What is the meaning of the word
“*allowed’’ as- used im section
42(d)THBXI) of the Code, which per-
mits a subsequent owner 1o step into
the shoes of a2 prior owner and claim
a4 cedit on a quaiified low-income
buiiding, but onmly if the credit was
*allowed' 10 a prior owner?

Answer 4,

For purposes of section 42(d)(7)(B)-
(i} of the Code, the term *‘allowed’’
may aiso mean ‘‘asllowabie.”” [f a
qualified low-income buiiding is ac-
quired during the building’s compli-
ance period, section 42(dXT)BXi) re-
quires that a credit must have been
allowed to 2 prior owner of the
building if the new owmer is to con-
tinue claiming the credit. In this man-
ner, credits may be transferred to the
new purchaser of a building (or inter-
est therein) during the period for
which the property is eligible o re-
ceive the credit, with the new pur-
chaser *‘stepping into the shoes' of
the seiler as to credit percentage,
basis, and liability for compliance
and recaprure. See 2 H.R. Conf. Rep.
No. 841, at [1-87. The purchaser’s



basis upon acquisition of the building
ior interest thermn) for secuon 42

urposes equais the eligible basis of
the building {or interest therein)
whether the purchase price is greater
or less than that basis. ~

A credit need not actually have
been claimed by a prior owaer in
order for a subsequent owner 10
claim the credit under sectien 42(d}(7)
of the Code. If a taxpayer transfers a
qualified low-income building {(or an
interest therein) before actuaily claim-
ing a credit, but after having received
an allocadon or having qualified for
the credit without an allocation (as
provided in this ruling) under section
42(h}4XB), the credit will be consid-
ered allowed to the prior owner for
purposes of section 42(dXTHBXI).
However, in order to be treated as
having been allowed 2 credit, a prior
owner must have actually received a
low-income housing credit allocation
for the building from a state housing
credit agency before the transfer or
must have actually qualified for the
credit under section 42(hX4)(B).

A stare credit agency makes an
. location after reviewing the applica-
tion submitted by the building owner
and determining that the building will
probably quaiify as a qualified low-
income building. A state credit agen-
¢y may issue a reservation of a credit
amount or a binding commitment to
allocate credit in a later year as a
prelimipary step to issuing a credit
allocation but, uniike a credit alioca-
tion, a reservaton or a binding com-
mitment may be revoked (for exam-
ple, if specified conditons are oot
met by the building owner). There-
fore, if a taxpayer transfers a quali-
fied low-income building (or an inter-
est theren) after the state agency
reserves 3 low-income credit for that
puilding but before the agency actual-
ly allocates that credit 1o that buiid-
ing, the credit will not be considered
allowed to the prior owner within the
meaning of section 42(dXTHBXI) of
the Code. If the credit is not consid-
ered allowed 1o the prior owner but
the building has not been placed in

service so that there is no volation of
the 10-vear rule in section 42(dX2XB)-
(i) (and if the requirements of section
42 are otherwise met), the purchaser
may apply to the state housing credit
agency for an allocation of credit.

If a taxpayer receives an allocation
with respect t¢ a2 new building dunng
the construction periad of the build-
ing, as wmay be the case where the
taxpayer expects to use the 10 percent
carryover allocation ruie in section
42(h)}IXE) of the Code, and transfers
the building (or an inmterest therein)
before the buiiding is placed in ser-
vice, the purchaser will take an eligi-
ble basis in the building (or interest
therein) equal to the transferor's eligi-
bie basis in the building (or interest)
at the tme of transfer, whether the
purchase price is greater or less than
that basis. Because the property has
not yet been placed in service, the
cligible basis of the buiiding has not
yer been determined. The purchaser’s
cligible basis is determined at the end
of the first tax year of the credit
period. That eligible basis consists of
both the transferor’s cligible basis at
the time of transfer and any addition-
al costs incurred by the purchaser
after the transfer, 10 the extent in-
cludibie in eligble basis.

In the case of buildings piaced in
service after 1989 and financed with
tax-exempt bonds issued after 1989, if
a credit allocation is not necessary
because the building meets the re-
quirements of section 42(hX4XB) of
the Code, the credit will be consid-
ered allowed to the prior owner for
purpases of section A2{dXTHBX1)
when the foliowing condidons are
met: {1) the tax-exempt obligations
have been issued; (2) the building has
met the requirements for allocation of
a housing credit dollar amount under
the qualified allocation pian applica-
ble to the area in which the project is
located as regquired by section
42(m)(I1ND); (3} the governmental
unit issuing the bonds has determined
the credit dollar amount pecessary for
the financial feasibility of the project
and its viability as a qualified low-

income  housing project throughout
the credit period as required by sec-
tion 42(m}2XD); and (4) the stare
housing credit agency has assigned a
building identification number
(B.I.N.) to the building as is custom-
arily done when an aliocation of cred-
it is made by the state housing credit
agency.

In the case of buildings financed
with tax-exempt bonds issued before
1990, if a credit allocation is not
necessary because the building meets
the requirements of secton 42(h)}4)
(B) of the Code, the credit will be
considered allowed to the prior owner |
for purposes of section 42(dXTHBXi)
when the following conditons are
met: (1) the tax-exempt obligations
have been issued: and (2) the state

. housing credit agency has assigned a

B.I.N. to the building as is customar-
ily done when an allocation of credit
is made by the state housing credit
agency.

Question J.
On March 1, 1987, developer D, 2

calendar-year taxpayer, piaced in ser-
vice 2 newly completed qualified low-
income building. The building con-
sisted of 10 - nits, all of which were
expected to De occupied Dby low-
income tenants. The qualified basis of
the building was $100,000. D reczived
a $9.000 housing tredit doilar amount
allocarion. for 1987 from the state
housing credit agency based upon the
9 percent applicable percentage for
newly constructed non-federaily-sub-
sidized buiidings. D chose not (o
make the eclection under section
42(0)(1) of the Code to defer the stant
of the credit period. Om July 20,
1987. D sold the building to T, whose
tax year ends August 31. At the ume
of sale. D had not yet claimed any
credit with respect to the building for
the period preceding the transfer. Ta-
ble | shows the number of units in
the building that were occupied by
low-income tenants ar the close of
each full month between March 1.
1987, and December 31, 1987, the
close of the tax year during which the
building was placed in service.



Rev. Rul. $1-38, Table ]

Total number

I Number of occupied
i Month low-income unirs of units
March 2 10
| April - 2 10
| May 2 10
June 2 10
July 4 10
August 6 10
September 7 10
October 9 10 E
November 10 10 !
December 10 10 !

Is T cligibie for the low-income
housing credit under section 42 of the
* Code?

Answer 5.

Yes. Although D had not claimed
any of the low-income housing credit
prior to the transfer, D received a
housing- credit dollar amount alioca-
tion before the sale of the property,
and D would have been allowed to
claim a credit if D had retained
ownership of the property and had
complied with the requirements of
section 42 of the Code. Therefore,
under section 42(d¥?), T may **step
inzo the shoes™ of D and may claim
the tax credit thar would have been
allowabie to D for'the period after
the acquisition, provided that T com-
plies with the requirements of section
42. See Question and Answer 4.

The building's credit period is de-
termined by reference 1o the tax year
(at the tme of placement in service)
of D, the ownmer who plaged the
building in service, and is not affect-
ed by differing rax years of succesd.
ing owners. However, the amount of
credit thar 2 particular owner may
claim on a return for a tax year is
determined on the last day of that
owner's tax year. Had D, a calendar-
year waxpayer, chosen to make the
election under section 42(0)(1) of the
Code to defer the start of the credit
period. T would have calcuiated the
credit as of Jaguary |, 1988, the first
day of the first year of the buiiding's
credit period, even though 7 owned
the building prior to the start of the
credit period.

For purposes of section 42(f}(4) of
the Code, the owner who has heid the
property for the longest period during
the month in which a tramsfer occurs
is deemed to have held the property

for the entire month and may claim a
credic accordingly. In cases in which
the transferor and transferee have
held the property for the same
amount of time during the month of
the transfer, the transferor is deemed
10 have heid the property for the
entire month and the transferee’s

ovwnership of the property is desmed ’

10 begin the first day of the following
month. In this example, for purposes
of calcularing the credit that 7 is
entitled to cligim, T does not immedi-
ately ‘‘step into the shoes” of D
when the transfer occurs oa July 20,
1987. Instead, because D held the
property for more than half of the
month of July, T may not begin
claiming the credit that would have
been aliowable 1o D until August I,
1987. Thereafter, T may claim the
credit that wouid have been ailowable
tc D until the ead of the credit period
{assuming 7 retains ownership of the
property and the requirements of sec-
tion 42 of the Code are otherwise
met).

Because D, the taxpayer thar placed
the building in service, was a caiendar
year taxpsyer and because D chose
oot to make the election under sec-
tion 42{f)X1) of the Code to defer the
start of the credit period, the build-
ing's credit period begins the first day
of caiendar year 1987 (January 1,
1987} and continues for 120 months
(until December 31, 1996). The first
year of the building’s credit period is
the period from January 1, 1987,
through December 31, 1987.

Under section 42(f)}(2) of the Code,
the appiicabie fraction used for deter-
mning the credit with respect to any
building for the first tax year of the
credit period is 1/12 of the sum of
the appiicable fractions determined
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under secton 42{c)(1) as of the cidse”
of each full month of that year dur-
ing which the building was in service.
The sum of the applicable fractions
determined under section 42(c)(1) for
the period between March I, 1987
(the date the building was placed in
service), and July 31, 1987 (the date
through which D is deemed to have
owned the propenty), is 2710 + 2/10
+ 2710 + 2710 + 4/10, for a total
of twelve-tenths (12/10), which when
divided by 12, yieids 1/10 or 0.].
Under section 42(f)(2), the credit
amount that pertains to the portion
of the tax year from March 1, 1987,
to July 31, 1987, is $900 (the applica-
bie fraction of 0.1 times the eligible
basis of $100,000 times the applicabie
percentage of .09). Whether D may
claim this credit amount will be deter.
mined under section 42(j) (relating to
recapture of the credit and the post-
ing of a bond). See Rev. Rul. 90-50,
1990-2 C.B. 3, for additional infor-
mation on recapture of the credit and
the posting of a bond. T is not
cutitled o0 claim this credit amount
because T may claim the credit only
for the period after T acquires the
property. However, during the month
that T owns the property during its
tax year ending August 31, 1987, the
applicable fraction is 6/10. Therefore,
T may claim a credit on its federal
income tax return for the tax year
ending August 11, 1987, in the
amount of $450 (the appiicable frac-
tion of 0.05 or (6/10 tmes 1/12)
times the eligibie basis of $100,000
times the applicable percentage of
.09).

The credit for the first 4 months or
T's succeeding tax year, which begins
September 1, [987, and ends August
31, 1988, suill must be determined



according to the firsi-year cogvenuon
in secuon 42(M)2) of the Code. Thus
is because those months are still part
of the first vear of the building's
credit penod. The sum of the month-
iy applicabie fractions determined un-
der secuon 42(c)(1) for the period
from September |, 1987, to December
3. 1987, is 36710 or 3.6, which,
when divided by 12 and muitiplied by
the eligible basis of $100,000 and the
applicabie percentage of .09, vields a
credit amount of $2,700.

If on August 31, 1988, in T's
succeeding tax year, the applicable
fraction under secton 42{cX1) of the
Code is 10710 or 1.0, then T's quali-
fied basis at the end of thar tax year
is $100,000 (1.0 times $100,000 of
eligible basis). The credit for the re-
maining 8 months in Ty tax year
beginping September 1, 1987, and
ending August 31, 1988, is $6.000
(8/12 times $100,000 of qualified ba-
sis tirnes the appiicable percentage of
.09). T's total credit amount for the
tax year beginning September I, 1987,
and ending August 31, 1988, is 58,700
(82,700 + 56,000).

For each of T's succeeding (ax
years in the credit period, the credit 15
based upon the qualified basis as of
the last day of T's tax year {August
31). The last 4 months in the credit
period (September 1996 through De-
cember 1996) are inciuded in Ts tax
year beginning September 1, 1996,
and ending August 31, 1997. The
credit for those 4 months is based
upon 4/12 of the qualified basis as of
August 31, 1997. The credit for T's
1ax year ending August 3i, 1997,
consists of the credit for the last 4
months of the credit period pius the
disallowed first-year credit amount
that is carried over to the llth year
under section 42(F}2XB) of the Code.

The disallowed first.year credit
amount is calculated in the following
manner: if the first-year convention
of section 42(N(2) of the Code had
not applied to the caiculation of the
credit for the first year of the build-
ing’s credit period, the credit amouant
would have been $9.000 based upon
an applicable fraction for that build-
ing of 10710 as of December 31,
1987, multiplied by the eligible basis
on that date of 3100.000, muitiplied
by the appiicabie percentage of .09.
However, because of the first-year
convention of section 42(fK2), the
aliowable credit with respect to the

buiiding for the first tax year in the
credit period was only 34,050 (5$%00
allowable to D for the period prior 0
T's acqusition of the building -
$450 allowabie to T for its tax vear
ending August 31, 1987, + $2.700
for the period between September 1.
1987, and December 31, 1987, allow-
able to T for part of its tax year
ending August 31, 1988). Therefore,
the carryover credit amount is 34,950
{the difference between 39,000 and
$4,050). .

This carryover credit is allowabie
for the first tax year ending after
December 31, 1996, the date the cred-
it period ends. Accordingly, for T's
tax year ending August 31, 1997, T
caiculates the credit for the last 4
months of the credit period (the peri-
od betwesn August 31, 1996, and
December 31, 1996), and adds to this
the carryover credit. For Ts tax year
ending August 31, 1997, T may claim
$3.000 for the 4 month period be-
tween September 1, 1996, and Decem-
ber 31, 1996, pius the carryover
amount of $4,950, for a total credit
in that year of §7,950.

D. Rehagbilitation Expenditures [ssues

Question 6.

{f a taxpayer begins the rehabilita-
tion of an existing building in Janu-
ary 1987 and compietes the rebabilita-
tion in December 1987, less than 24
months after the rehabilitation began,
must the taxpayer wait until Decem-
ber 1988, a 24-month period, before
the rehabilitation expenditures are
treated as placed in service under
section 42(eX4XA) of the Code?

Answer §.

No. Under section 42(ed3XA) of
the Code, 3 taxpayer may aggregae
all rehabilitation expenditures in-
curred during any 24-month period
for purposes of meeting the minimum
expenditures requirement of secdon
42(e)(3)(A). Although section
42(eX4XA) treats the expenditures ag-
gregated under section 42(eX3INA) as
placed in service at the close of the
24-month period permitted for aggre-
gating such expenditures, if the reha-
bilitation is completed and the mini-
mum expenditures requirement of
section 42(e)(3XA) is met in less than
24 months, the expenditures may be
treated as piaced in service at the
ciose of that period; however, in no
event may the aggregation period ex-
csed 24 months. Therefore, rehabili-

tation expenditures are treated as
ptaced in service at the close of the
Zd-month or shorter aggregauon pen-
od in which the renabilitation s zom-
pieted and the expenditures require-
ment of sectiop 42(ed3IHA) 15 me:.
Only those rehabilitation expenditures
subject to the amendments made by
section 20i(a) of the 1986 Act {requir-
ing 27.5 year depreciation of residen-
tial rental property) are eligibie for
the low-income housing credit under
section 42. Expenditures incurred pn-
or to 1987 and not placed in service
prior to 1987 may be eligible for the
credit, if the expendintres are subject -
to the amendments made by section
201(a) of the 1986 Act. See section
42(cX2NB).

Question 7.

During the period from March 1,
1987, through December 31, 1987, A,
the owner of an existing building,
incurred substantial rehabilitation ex-
penditures in amounts that met or
exceeded the minimum expenditures
requirement of section 42(eXINA) of
the Code. These expenditures were
not federaily subsidized. On.J}anuary
1, 1988, A sold the building to 8. On
that date, the building did not mes:
the requirements for an existng
building under section 42(dX2XB) (in
particular, the. 10-year requirement of
section 42(dX2XBXii)); bowever, B
bought the property before the reha-
bilitation expenditures were placed In
service. May B receive a housing
credit doliar amount in 1988 based
upon the 9 percent applicabie percent-
age (the 70 percent present value
credit) for the rehabilitation expendi-
tures?

housing credit dollar amount alloca-
ton for the rehabilitation expendi-
tures A had incurred before selling
the property to B8, no credit was
vallowed” 1o A as a prior owner
and, therefore, the rules of section
42dX7) of the Code do not apply.
See ion and Answer 4. Howev-
er, sectioa 1.167(k)-1(BX1) of the reg-
ulations provides rules governing
when a taxpayer is treated as having
paid or incurred rehabilitation expen-
ditures. Although the clecnon unae
section 167(k) of the Code may no
longer be made with respect to rena-
pilitation expenditures o 2 fow-
income rental housing building, rues



similar 10 those of secrion
1.167(k )~ 1{bX}1) will generally sull ap-
ply in determining when rehabilitation
expenditures are treated as paid or
incurred Dy the taxpayer under sec-
ton 42. Because 8 acquired the prop-
erty atributable to the Tebabilitation
expenditures befors such property
wis placed in service, section
LI67(k)}=1(bX1) treats B as having
paid or incurred the expenditures to
the extent of the lesser of the rehabil-
itation expendirures paid or incurred
before B’s acquisition or &'s cost or
other basis attributabie to the rehabil-
iration expendimires. Accordingly, for
purposes of section 42, B's basis in
the rehabilitation expenditures is the
lesser of A's basis in the rehabilita-
tion expenditures at the time of trans-
fer (in generai, A's actyal cost paid
or incurred for the rehabilitarion ex-
penses prior to January 1, 1988), or
&'s cost or other basis for the proper-
ty amributable to the rehabilitation
expenditures paid or incurred before
thar date. When B piaces the rehabilj-
tated property in service, that pro-
perty’s original use is considered 1o
begin with 3.

If A had piaced the rehabilitation
expenditures in service for deprecia-
tion purposes before seiling the buiid-
ing to B, B wouid not be treated as
having paid or incurred the expendi-
tures under section 42 of the Code or
section 1.167(k}-1(bX1) of the reguia-
tions because B would have acguired
the property artributabie to the reha-
bilitation expenditures after that
property was placed in servics. in
order for 8 to be eligibie to receive a
housing credit dollar amount for the
cost of acguiring the building, the
building would have 10 meet the re-
quirements for an existi building
under section 42(d)}2XB) of the Code
(including the requiremen: that thers
be a period of at least 10 years
between the date of the building’s
acquisition and the later of (I) the
date the building was last placed in
service, or (II) the date of the most
recent nonqualified substantiaj jm.
provement of the building as defined
in section 42(d)(2XD)).

Question §.

Assume the same facts as in Ques-
ftion 7, except that A incurred rehabii-
itation expenditures thar did not
equal or exceed the minimum pre-
scribed by section 42eX3INA)} of the
Code. Is B eligible 1o recsive an

allocation of credit with regard to the
rehabilitation expenditures that A in-
curreg?

Answer 8.

Yes. Section L.167(k)=1(0)(1) of the
regulations treats B as having paid or
incurred the expenditures, and a simj.
lar rute will be applied for purposes
of section 42 of the Code. Under
section 42{eX$), 5 may elect to trear
A's expeaditures cither as (a) part of
the eligible basis of an existing build.
ing that tmeets the requirements of
section 42(dX2)(B), or (b) part of a
series of expenditures treated as a
Separaie pew building under section
42(e).

(a}IftheexistingbuﬂdingnhatB
purchased met the requirements of
section  42(dX2XB) of the Code, B
could inciude the rehabilitation ex-
penditures in the building’s eligibie
basis under section 42(dX2XAXI) but
only to the extent the cost of the
expenditures is not already reflected
in the purchase price for the building.
B would be eligible 10 receive an
aliocation of credit, based upon the
30 percent present value credit for
existing buildings, with respect to the
building’s entire eligible basis. How-
ever, see Note, below.

(b) Alternatively, regardless of
whether the buildicg meets the re.
quirements of secrion 42dX2XB) of
the Code, B may continue 1o make
rehabilitation expeaditures and may
count the expenditures made by 4
toward the amount prescribed by sec.
tion 42(eX3). Because the expendi-
tures were not federally subsidized,
once the aggregate rehabilitation ex-
penditures meet the requirements of
section 42(e), B would be eligible to
recsive an allocation of credit, based
upon the 70 percent present vajue
credit for new buildings, with respect
to the cligible basis artributable to the
#ggregate rehabilitation expenditures.

Note: Under section 7108(d)(1) of
the 1989 Act, generally effecrive for
allocations of credit after December
31, 1989, an existing building is not
eligibie for the credit uniess an ailoca-
tion of credit is allowabie by reason
of substantial rehabilitation of the
buiiding under section 42e) of the
Code. Therefore, the rehabilitarion
expenditures would have to equal at
least the minimum amount prescribed
by section 42(el3XA) if the building
15 to be cligible for any credit,
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E. /G-Year Ownership
for Existing Buildings

Question 9.

Section A2(AN2UBIUEND) of ihe
Code requires that there be 3z mum-
mum of [0 years between the date a
taxpayer acquires an existing buiiding
and the date the building was fast
placed in service. Does this reguire.
ment apply only if the building was
last placed in service as residential
rental property?

Answer 9.

No. Exeept as provided in section
42(dN2XDXii) of the Code, for pur- ..
poses of section 42(dX2)(B)}(ii)(D),
there must be 2 mirimum of 10 years
between the date 3 taxpayer acquires
an existing building and the date the
building was last placed in servics for
any purpose, whether in a trade or
business, in the production of in-
come, in a tax-exempt acuivity, or in
a personal activity.

F. Qualified Residentiai Rentgi Prop-
ety

Question 10,

If a taxpayer owned a home and
used it as a personal residence can the
axpayer in 1987 convert the praperty
into residential rencal property for
low-income housing and claim a tax
credit for an existing building under
section 42(d) of the Code withour
substantially rehabilitating the build-
ing as described in section 42(e)?

Answer [0

No. In this situation, the taxpaver
previousiy placed the building in ser-
vice as a personal residence. Under
section 42AM2XANi) and (B)ii) of
the Code, an ecxistng building has an
cligible basis of zero if it was previ-
ously piaced in service by the taxpay-
er or by anmy whe was 3
reiated person (as defined in seciion
42(dX2XDXiii)) with regard 10 the
laxpayer as of the ume the building
was previously placed in service. This
is the case regardiess of whether the
taxpayer placed the building in servics
as a personal residence more than |0
years ago (i.e., regardless of whether
the 10-year requirement of section
42(dXN2NBXii) is met).

However, if the taxpaver converts
the propenty into raidenu‘a; reatal
property for low-income housing a.pd.
in so doing, imcurs substantia] reha-
bilitation expenditures in the amount
prescribed by section 42(e}3) of ths

Requiremen;




Code, the taxpayer may tremr the
rehabilitarion expenditures as a sepa-
rate new building under section
42(e)(1). Because the reguirements of
section 42(dX2XB) do not apply to
new buildings, the taxpayer wouid be
eligible for a low-ingdme housing
credit allocation based on the quali-
fied basis attributable to the aggre-
gate rehabilitation expenditures.

Question [,

Taxpayer 4 bought a newlv<con-
strucied, single-family home in 1979
and piaced it in service as residential
rental property. The property was
residestial rental property from 1579
to 1985, when 4 sold the property to
B who used it solely as a personal
residence from 1985 10 1991. In 1991,
if C purchases the property, substan.
tiaily rehabilitates the property, and
converts it into residential rental
propenty for low-income housing,
may C receive 3 tax credit for acquisi-
toa and rehabilitation of an existing
building under section 42{d) of the
Code?

Answer |},

Yes. Although there has only been
2 period of 6 years between the date
C acquired the property and the date
the property was last placed in service
by B, section 42(dX2}DXiiXVY) of the
Code, as added by the 1990 Act,
provides that for allocations of credit
made after 1990, there shail not be
taken into account, in determining
when a building was last placed in
service, any placement in service of a
single-family residencs by any individ-
ual who owned and used such resi-
dence for no other purpose than as a
principal residence. Under this provi-
sion, 8's placement in service is oot
taken into account for purposes of
the l0-year requirement of section
42(dX2BXi). Therefore, there has
been at least 10 yeurs between the
date C acquired the property in 1991,
and the date the building was last
placed in service by A in 1979 as
residential rental property. Assuming
the building meets the other require.
ments of section 42(d}2XB) applica-
bie to existing buiidings (inciuding the
requirement that a credit is allowable
to the building for substantial rehabii.
itation under section 42(e), uniess the
exception in section 42(N(5)N(B)
applies), C may be eligible to reczive
a housing credit dollar amount for

acqusition and rehabilitation of the
singie-family home.

G. Renr-restricted Residential Renmial
Unit

Question 12.

Must the cost of meals provided in
a common dining facilicy of a low-
income .project be inciuded in gross

rent under section 42(gW2XA) of the
Code? '

Answer (2.

Section 42(gKZXA) of the Code
provides that a residential rental unit
is rent-restricted if the gross remt
(defined in section 42gX2XB)) that is
paid for the unit does not exceed 30
percent of the income Limits applica-
bie to the tenmaots under section
42(gX1).

Notice §9-6, 1989-1 C.B. 625, p
vides that the furnishing of services
other than housing (whether or not
such services are significant) will not
prevent property from qualifying as
residential rentai property. However,
any charges for services that are not
optonal to low-income tepants must
be included in gross remt for purposes
of section 42{gX2XA) of the Code. A
service is opuonal if paymen: for the
service 1 not required as a condition
of occupancy.

In the case of a quaiified low-
income building with 2 common din-
ing facility, if a practical alternative
exists for temanis to obtain meals
other than from the dining facility,
and if payment for the meals in the
facility is not required as a condition
of occupancy, the comt of the mesis
will not be included in gross rent for
purposes of section 42(gX2XA) of the
Code.

The requiremnent that a practical
aiternative exists for tenants to obtain
meais other than from the dining
facility shall appiy 10 projects receiv.
ing allocations of housing credit dol-
lar amounts after caiendar year 1991,
and for projects act subject to the
ailocation limits, the requirement
shail apply to projects piaced in ser-
vice after calendar year 1991.

EFFECTIVE DATE

The Internal Revenue Service may
issuc reguiations addressing some of
the points covered by this ruling. To
-the extent the reguiations are incon-
xistent with the guidsnce provided by
" this ruling, the reguiations will have
prospective effect. Taxpayers may
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therefore reiy on the provisions of
this ruling untl further guidance 15
published.

DRAFTING INFORMATION

The principal author of this reve-
nue ruling is Donna Young of the
Office of Assistant Chief Counsel
{Passthroughs and Speciai Industries).
For [urther information regarding
this revenue ruling contact Ms.
Young on (202) 377-6349 (not a toll-
free cail).
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8732]
RIN 1545-AT60

Available Unit Rule

AGENCY: Internal Revenue Service (IRS).
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations concerning the treatment of
low-income housing units in a building
that is occupied by individuals whase
incomes increase above 140 percent of
the income limitation applicable under
section 42(g)(1). These regulations affect
owners of those buildings who claim the
low-income housing tax credit.
DATES: These regulations are effective
September 26, 1997.

or dates of applicability of these
regulations, see § 1.42-15(i).
FOR FURTHER INFORMATION CONTACT:
David Selig, (202) 622-3040 (not a toll-
free number).

SUPPLEMENTARY INFOHMAﬂéN:
Background .

On May 30, 1996, the IRS published
a notice of proposed rulemaking in the
Federal Register (PS~29-95 at 61 FR
27036) proposing amendments to the
Income Tax Regulations (26 CFR part 1)
under section 42(g)(2) (D) of the Internal
Revenue Code. A public hearing was
scheduled for September 17, 1996,
i pursuant to a notice of public hearing
published simultaneously with the
D notice of proposgd rulemaking. .
However, the IRS received no requests
REC El VE to speak at the public hearing, and no
public hearing was held. Written
0cT O 91097 comments responding to the notice were
received. After consideration of all the
L : comments, the proposed regulations are
LiHiv PHUGHAM adopted as revised by this 'Ig'reasury
decision.

Explanation of Revisions and Summary
of Comments

The general rule in section
42(g) (2)(D) (i) provides that if the income
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of an occupant of a lowsincome unit
increases above the Income limitation
applicable under section 42(g){1}, the
Uit continues to be treated as a low-
income unit. This ganeral rule only
applies if the cccupant's income
inically met the incomse {lmitation and
the unit continues to be rent-rastricted.
Section 42(g) (2) D) {{i). howaver,
provides an exception to the general
rule in section 42 (g} (2){D) (). Under this
exception, the unit ceases being treated
as a low-income unit wien two
conditions occur. The firsr conditen is
that the occupant's income increases
abave 140 percent of the income
limitation applicable under section
42(g){1), or zbove 17C percent for a deep
renit skewed project ¢escribed in section
142(d)} (4} (B) (applicable income
limvitadon}. Waen this occurs, the unit
bacomes an over-iricome unit. The
second conditeon is that a new
occupant, whose income exceeds the
applicable income limitation
nongualified resident), occupies any
residential unit in the butiding of a
cemparable or smaller size {comparable
undt}.

Rulas and DeflInittons

Cne cormnmentator suggested that the
available unit rule under the propased
regulaticns did not clearly indicate
wirether the aggregate income of all
eccaparits of 2 unit is taken inco
account. Accordingly, the final
regulations clarify that an over-income
it means a low-lncome unit in which
the aggregats inccme of the occupanss of
the unit increases above 14§ percent of
tha applicable income limitation under
section 42/g) (1}, or above 170 percent of
the applicable income limitation for
deep rent sikewed projecte deseribed in
section 142(d)(4) B).

Commentarors reguested that the fral
regularions specily whether a
comparable unit ts measurad by floor
space or number of bedrooms. The (inal
regulations provide that 2 comparable

=unit must be measured by the same
<method the taxpayer used to determine
qualified basis for the credit yearin
=.wich the comparable unit became

Iakla

2 Sama commentaors statad chat the

Dprovision in the proposed regulations

T-thac all available comparable units {net
Tjust the “next available™ unit} must be

rented to qualified residents o continue
treating an over-income unit as a low-
jncome unit 3 inconsistent with the
ticle of section 42{(g) (2)(D}{ii). Although
the title of that pravision uses the term
nexty  ° ble unit, the text of the rule
providas that if any availabie
¢omparable unit {s accupied by a
nongualified resident, the over-incoms

urit ceases ta be treated a3 a low-
income unit. This means thatif a
tuilding has more than one gver-incoime
urit, renting any available comparable
unit (a comparably stzed or smaller
unit) to a qualified resident preserves
the status of all over<tncome urnlts as
low-Income units. Similarcly. {f any
available comparable unit is rented to 2
rnionqualifiad resident, all over-income
umits for which the avallable unit way

a comparable unit lose their status as
low-income unirs; thus, comparably
sized or largar aver-income units would
lose their status as low-income units. In
operation. this rieans that the owner
must continue to rent any available
comparable unit to a qualified resident
until the percentage of low-income units
in 2 building (excluding the ovar-
income units) Is equal to the percentage
of low-income units on which the credit
is based, At that point, falure ta
maintain the over-income units as low-
incorne units has no immediate
significance. (However, the failure to
maintain an over-income unit as a low-
income unit may affect the owner's
decision of whether of not to rent a
particular avallable unit at markst rate
at a [ater iime.) Consequently, the final
regulations provide that all available
comparatle units in the building. not
only the next available comparable unit,
must be rented to qualified residents w
retain the low-{ncome status of the over-
income units.

Application of Rules on a Building by
Eriicing Basis

The proposed regulations provide that
in a project containing more than one
low-income building, the available unit
rule applies separately to each bullding,
Some commentatars suggested that the
regulations should permit residents of
over-income units w move to available
units in different buildings within the
same {ow-income housing project
without violaang the availakle unit rule.
Howavar, hacausa the requirements
under section 42 must be satisfied ona
building by butlding basis, the final
regulations provide that tha available
unit rufe only permits a currentresident
to move to another unit within (he same
building of a low-income housing
project.

n zddition, in response (o reguests
from sevaral commentators. the final
regulations make clear that when a
current resident moves 1o a different
unit within the same low-incoma
building, the units exchange status. (See
exampile 2 of § 1.42-15(g} of the
proposed rcgulations and § 1.42-15(h)
of the final regulators.} Thus, the
newly occupied unit adopts the stanus of
the vacated unit and the vacated unit

zasumnes the starus the newly occupied
unit had immediately priorto its -
occupancy by the qualifying residents,
Tlirming Issues

The methods of committing rental
unita to tenant varies in diffarent
jurisdictions. Howaver, it is a common
rental practice o have some form of
preliminary reservation for a unir prior
to the date on which s lease is signed
or the unit is occupied. Thus, several
commentators have requested
clarification that once a unit is reserved
for a prospective tenant, it is no longer
ureated as avatlable for purposes of the
available unit rule. Accordingly. the  °
final reguiatiens provide that a unit is
not avatlable for purposes of the
availabla unit rule when the unit Is no
lenger available for rentdue to a
i’eservatlon that is binding under local

aw.

Finally, financing arrangements using
obligadons that purport o be exempt
facility bonds under section 142 must
meet the requirements of sections 103
and 141 through 1350 for 1nterest on the
ohligatiens to be excluded from gross
income under section 103(a). The
requirements under section 142(d) may
differ from thasa under section 42.
Accordingly, the flnal regulations
provide that the rules under the final
regulations are net intended as an
interpretation of the applicable rules
under section 142.

Speciai Analyses

It has been determined that this
Treasury decision it not a significant
regulatory action as defined in EO
12366. Therefore, a regulatory
assessment I3 not required. It also has
baen determined that section 533 (b) of
the Administrative Procedurs Act (§
U.5.C. chapter 5) deus not apply to these
regulations, and, because these
regulations do not impose on smail
entites a collecton of information
reguirement. the Regulatory Flaxibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, 3 Regulatory Flextbility
Analysis is not required. Pursuancto
section 7805(f) of the Internal Reverus
Code, the notce of proposed rulemaking
praceding these regulations was
submizted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small bus{ness.

g Informadon: The principal
author of these reguladons iz David
Selig, Office of the Assistant Chie(
Counsel (Passthroughs and Special
Industries), IRS. Howaever, other

ersonne! from the IRS and Treasury
epartment participated in their
devolopmont.
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List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

'Accordingly, 26 CFR part 1 is
amended as follows: =

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part | is amended by adding ar entry
in numerical crder to read as follows:

Authority: 26 U.S.C. 7805 * » =
Section 1.42-15 is also issued under 26
USC. 42(n);= = =

Par. 2. Section 1.42-15 is added to
read as follows:

§1.42-15 Available unit rule.

(@) Definitions. The following
definitions apply to this section:

Applicable income limitation means
the lirnitation applicable under section
42(g)(1) or. for deep rent skewed
projects described in section
142(d) (4)(B), 40 percent of area median
gross income.

Available unit rule means the rule in
section 42(g} (2) D) {ii).

Comparable unit means a residential
unit in a low-income building that is
cornparably sized or smaller than an
over-income unit or, for deep rent
skewed projects described in section
142(d)(4}{B). any low-income unit. For
purpases of determining whether a
residential unit is comparably sized. a
comparable unit must be measured by
the same method used o determine
qualified basis for the credit year in
which the comparable unit became
available.

Current resident means a person who
is living in the low-income building,

Low-income unit is defined by section
42(1)(3) (A).

Nonqualified resident means a new
occupant or occupants whose aggregate
income exceeds the applicabje income
limitation.

Over-income unit means a low-
income unit in which the aggregate
income of the occupants of the unit
increases above 140 percent of the
applicable income limitation under
section 42(g) (1), or above 170 percent of
the applicable income limitation for
deep rent skewed projects described in
section 142(d)(4)(B}.

Qualified resident means an occupant
either whose aggregate income
{combined with the income of all other
occupants of the unit} does not exceed
the applicable income limitation and
who is otherwise a low-income resident
under section 42, or who is a current
resident.

(b} General section 42(g) (21(D)(i} rule.
Except as provided in paragraph (¢} of
this section, norwithstanding an
increase in the income of the occupants
of a low-income unit above the
applicable income limitation, if the
income of the occupants initiaily met
the applicable income limitation, and
the unit continues to be rent-restricted—

{1) The unit continues to be treated as
a low-income unit; and

{2) The unit continues to be included
in the numerator and the denominator
of the ratio used to determine whether
a project satisfies the applicable
minimum set-aside requirement of
section 42{g) (1}.

{c) Exception. A unit ceases to be
treated as a low-income unit if it
becomes an over-income unit and a
nonqualified resident occupies any
comparabie unit that is available or that
subsequently becomes available in the
same low-income building. In other
words, the owner of a low-income
building must rent to qualified residents
all comparable units that are available
or that subsequently become available
in the same building to continue
treating the over-income unit as a low-
income unit. Once the percentage of
low-income units in a building
(excluding the over-income units)
equals the percentage of low-income
units on which the credit is based,
failure to maintain the over-income
units as low-income units has no
immediate significance. The failure to
mzint2in the over-income units as low-
income units, however, may affect the
decision of whether or not to rent a
particuiar available unit at market rate
at a later time. A unit is not available
for purposes of the available unit rule
when the unit is no longer available for
rent due to contractual arrangerments
that are binding under local law (for
example, a unit is not available if it is
subject 10 a preliminary reservation that
is binding on the owner under local law
prior to the date a lease is signed or the
unit is occupied).

{d) Effect of current resident moving
within building. When a current
resident moves to a different unit within
the building, the newly occupied unit
adopts the status of the vacated unit.
Thus, if a current resident. whose
income exceeds the applicable income
limitation. moves from an over-income
unit to a vacant unit in the same
building, the newly occupied unit is
treated as an over-income unit. The
vacated unit assumes the status the
newly occupied unit had immediately
before it was occupied by the current
resident.

(e) Available unit rule applies
separately to each building in a project.

In a project containing more than one
low-income building, the available unit
rule a}gplies separately to each building.

() Result of noncompliance with
available unit rule. If any comparable
unit that is available or that
subseguently becomes available is
rented to a nonqualified resident. all
over-income units for which the
available unit was a comparable unit
within the same building lose their
status as low-income units; thus,
comparably sized or larger over-income
units would lose their starus as low-
income units.

{g) Relationship to tax-exempt bond
provisions. Financing arrangements that
purport to be exempt-facility bonds
under section 142 must meet the
requirements of sections 103 and 141
through 150 for interest on the
obligations to be excluded from gross
income under section 103(a). This
section is not intended as an
interpretation under section 142.

(h) Examples. The following examples
illustrate this section;

Example I. This example illustrates
noncompliance with the available unit rule
in a low-income building containing three
over-income units. On January 1, [998, a
qualified low-incorne housing project.
consisting of one building con:aining ten
identically sized residential units, received a
housing credit dollar amount allocation from
a state housing credit agency for five low-
incame units. By the close of 1998, the first
year of the credit period, the project satisfied
the minimum set-aside requirement of
section 42{g(1)(B). Units 1,2, 3. 4.and §
were occupied by individuals whose incomes
did not exceed the income limitation
applicable under section 42(2)(1} 2nd were
otherwise low-income residents under
section 42. Units &, 7. 8, and 9 were occupied
by market-rate tenants. Unit 10 was vacant.
To avoid recapture of credit. the project
owner must maintain five of the units as low-
income units. On November 1, 1699, the
certificates of annual income state that
annual incomes of the individuals in Units
1. 2. and 3 increased above 140 percent of the
income limitation applicable under section
42(g){1). causing those units to become over-
income units. On November 30, 1999, Units
8 and 9 became vacant. On December 1.
1999, the project owner rented Units 8 and
9 to qualified residents who were not current
residents at rates meeting the rent restriction
requirements of section 42(g)(2). On
December 31, 1999, the project owner rented
Unit 10 to a marker-rate teriant. Because Unit

10, an available comparable unit, was leased
to a market-rate tenant, Units 1, 2, and 3
ceased to be treated as low-income units. On
that date, Units 4, 5. 8, and 9 were the anly
remaining low-income units. Because the
project owner did ot maintain five of the
residential units as low-income units, the
qualified basis in the building is redgt
and credit mus: be recapsurpd. #5: ot
owner had rented Uﬁ E,:g qﬁhﬁﬁied
resident *viio was not a current resédingtg_f
0cT 0

v oag t»-MuM

.



50506 Federal Register / Vol. 62. No. 187 / Friday, September 26

. 1997 / Rules and Regulations

eight of the units wauld be low-income units.
At that time. Units 1. 2, and 3. the over-
income units, could be rented to market-rate
tenants because the building would still
contain five low-income units,

Example 2. This example iltustrates the
provisions of paragraph (d} of this section. A
low-income project consists of one six-floor
building. The residential units in the
building are identically sized. The building
contains two over-income units on the sixth
floor and two vacant units on the first floor.
The project owner, desiring to maintain the
over-income units as low-income units,
wants to rent the available units 1o qualified
residents. J, a resident of one of the over-
income units, wishes to occupy a unit on the
first floor. I's income has recently increased
above the applicable income limitation. The
project owner permits ] to move into one of
the units on the first floor. Despite ]'s income
exceeding the applicable income limitation.
] is a qualified resident under the availabls
unit rule because ] is a current resident of the
building. The unit newly occupied by ]
becomes an over-income unit under the
available unit rule. The unit vacated by |
assumes the status the newly occupied unit
had immediately before ] occupied the unit.
The over-income units in the building
continue to be treated as low-income units.

(i) Effective date. This section applies
to leases entered into or renewed on and
after September 26, 1997,

Michael P. Dolan.
Acting Commissioner of Internal Revenue.

Approved: August 26, 1997.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.
[FR Doc. 97-25493 Filed 9-25-97: 8:45 am}
BILLING CODE 4830-01-4



Part I. Rulings and Decisions Under the internal Revenue Code of 1986

Internal Revenue Service
HRevenue Ruling 92-81

(Treatment of Resident
Manager's Unit )

Section 42. —Low-income Housing
Credit

{Also Sectiony 103, 142: [.103-3.)

Full-time resident manager in buoild-
ing eligible for low-income housing
credit. The adjusted basis of a unit
occupied by a full-time resident man-
ager is inciuded in the eligibie basis of
a qualified low-income building under
secton 42(d)(1) of the Code, bur the
unit is exciuded from the applicable
fraction under section 42(cXIXB) for
purposes of determining the build-
ing’s qualified basis.

- Rev. Rul. 92-61
ISSUE

If a unit in a qualified low-income
building is occupied by a full-time
resident manager, is the adjusted ba-
sis of that unit included in the buil-
ding's eligible basis under section
42(dX1) of the Internal Revenue Code
and is that unit included in the appii-
cable fraction under sectien
42(c)(1XB) for determining the quali-
fied basis of the building?

FACTS

Al the beginning of 1990, LP, a
imited partpership with a calendar
tax year, placed in service a newly
constructed apartment building thar
qualified for the low-income housing
credit under section 42(a) of the
Code. LP eslected t0 meet the 40-50
test of section 42(gX1XB), which re-
quires that at least 40 percent of the
units in the building be rent-restricted
and occupied by temants whose in-
comes are 60 percent or less of area
median gross income. Throughout
1990, the first year of the building’s
credit period, 69 of the 70 units in the
building were rent-restricted and oc-
cupied by tenants whose incomes
were 60 percemt or less of area medj-

an gross income. The remaining unit
in the building was occupied by a
resident manager who was hired by
LP (0 manage the building and 0 be
on call 1o attend :0 the majntenance
nesds of the other tenants. All of the
units in the building meet the same
standard of quality and have the
same amount of floor space,

LAW AND ANALYSIS

Section 42(a) of the Code provides
that the amount of the iow-income
housing credit determined for any tax
year in the credit period is an amount
equal to the applicable percemtage of
the qualified basis of each low-
income buiiding.

Section 42(cX1XA) of the Code de-
fines the qualified basis of any quali-
fied low-income building for any tax
year as an amount equal to the appli-
cable fraction, determined as of the
close of the tax year, of the eligible
basis of the building, determined un-
der section 42(dX5).

Sections 42c}{1NB) of the Code
defines the applicable fractios as the
smaller of the unit fracton or the
floor space fraction. Section
42(cX 1XB) defines the unit fracton as
the fraction the aumerator of which
is the number of low-income units in
the building and the denominator of
which is the number of residential
rental units, whether or not occupied,
in the building. Section 42(cXIXD)
defines the floor space fracrion as the
fraction the numerator of which is
the total floor space of the low-
income units iz the building and the
denominator of which is the total
floor space of the residential rental
unirs, whether or not occupied, in the
buillding. In general, under section
42(T(3XB), 3 low-income unit is any
ugit thar is renmi-restricted and occu-
pied by individuals meeting the in-
come limitarion applicable to the
building.

Section 42(dX1) of the Code pro-
vides that the cligibie basis of & new
building is its adjusted basis as of the
close of the first tax year of the credit
period. Section 42(dN4)XA) provides
that, except as provided in section
42(d}4)(B), the adjusted basis of any
building is determined without regard
to the adjusted basis of any property
that is not residendal remtal property.
Section 42(dN4)}B) provides that the

adjusted basis of any building n-
cludes the adjusted basis of propery
of a character subject to the allow-
ance for depreciztion used in zom-
Mon areas or provided as comparable
amenities to all residencial rentai ynucs
in the buiiding.

The legislative history of seczion 42
of the Code states that residentiai
rental property, for purposes of the
low-income bBousing credit, has the
same meaning as residenrial rentaj
property within section 103. The leg-
islative history of section 42 fumbher
states thac residential renial property
thus includes residential rental unirs,
facilities for use by the tenants. and
other facilities reasonably required by
the project. 2 H.R. Conf. Rep. No.
841, 99th Cong., 2d Sess. II-89
{1986), 1986-3 (Vol. 4) C.B. 89. Un-
der section [.103-8(b)(4) of the In-
come Tax Reguiations, facilities that
are funcrionally related and subordi-
aate to residential remcal units are
considered residential rental property.
Section 1.103-8(b)4)(iii) provides that
facilities that are functiopally refared
and subordinate to residental remcai
units include facilities for use by the
tenants, such as swimming pools and
similar recrearional facilities, parking
areas, and other facilities reasonably
required for the project. The exam.
ples given by section 1.103-8(b)4Xiii)
of facilities reasonably required for 2
project specifically include units for
resideat managers or maintenance
personzel.

Accordingiy, the unit occupied by
LP's resident manager is residential
rental property for purposes of sec-
tion 42 of the Code. The adjusted
basis of the unit is includible in the
building’'s eligible basis under sec-
don 42(dX1). The immciusion of the
adjusted basis of the residen: man-
ager’'s unit in efigible basis will not be
affected by a later conversion of that
apartment {0 a residential rental unit.

The term *“‘residential rental unit’”
has a2 narrower meaning under section
42 of the Code than residential remtal
property. As aoted above, under the
legislative history of section 42, resi-
dential rental property includes facil-
ities for use by the tenants and other
facilities reasonably required by the
project, as well as residential restal
units. Under section 1.103-8(bX4} of
the regulations, units for resident



TANIINANC: nersonned
are 30t classifiec as r=sicanran rental
urils. but rather as faciiities reason-
aoly required by a project thar are
functionally refated and subordinate
to residential rental units.

LP's resident manager’s unit is
property considered a faciiity reason-
ably required by the -project, not a
residenual rencal unit for purposes of
section 42 of the Code. Consequently,
the unit is not included in either the
aumerator or denominator of the ap-
plicable fraction wunder section
42(¢XIXB) for purposes of detsrmin-
ing the qualifed basis of the building
for the first year of the credit period.

Therefore, as of the end of the first
year of the credit period, the adjusted
basis of the unit occupied by LP's
resident mapager is included in the
building's eligible basis under section
42(dX(1) of the Code, but the unit is
excluded from the applicabie fraction
under section 42(c)1XB). Because all
of the residential rental units in LP's
building are low-income umits, the
applicable fraction for the building is
“one” (69/69, using the unit frac-
tion).

If in a later yezr of the credit
period, the resident manager’s unit is
converted to a residential rental upit,
the unit will be included in the de-
gominator of the appiicable fraction
for that year. If the unit ajso becomes
2 low-income unit in thar year, the
unit will be included in the aumerator
of the applicable fraction for that
year. In this case, the applicable frac-
ton will also be ‘‘one™ (70/70, using
the unit fraction).

HOLDING

The adjusted basis of a unit occu-
pied by a full-ime resident manager
is included in the eligibie basis of a
qualified [ow-income building under
section 42(dX1) of the Code, but the
unit is excluded from the appiicable
fraction under section 42(cX1XB) for
purposes of determining the buil-
ding's qualified basis.

EFFECTIVE DATE

The Internal Revenue Service will
not apply this revengue ruling to any
buiiding placed in service prior o
September 9, 1992, or to any building
receiving an allocation of credit prior
to September 9, 1992, unless the own-
er files or has flled 2 retrn that is
consistent with this ruling. Similarty,

Tanagsrs or

the Service wall not apply ‘jus revenus
ruling to any bulding described in
secion 42(h 4} B) of the Code wun
respect (0 which bonds were issued
prior to September 9, 1992, unless the
owner files or has filed a return chat
is comsistent with this ruling.

DRAFTING INFORMATION

The principal author of this reve-
tue ruling is Paul F. Handleman of
the Office of Assistant Chief Counsei
(Passthroughs and Special Industries).
For further information regarding
this revenue ruling contact Mr. Hand-
leman on (202) 622-3040 (mot a toll-
free call).




Intemal Revenue Service

Revenue Procadure 94-656
(Documentation of income from Assets)

Rev. Proc. 94-65
SECTION 1. PURPOSE

This revenue procedure informs
housing credit agencies (Agency) and
owners of qualified low-income hous-
ing projects (owners) when a signed,
sworn statement by a low-income ten~
an: will satisfy the documentation
requirement of § 1.42-5(bX1)Xvii) of
the Income Tax Regulations.

SEC. 2. BACKGROUND

Section 1.42-5 provides the mini-
murn requirements that an Agency's
compliance monitoring procedure
must contain to satisfy its compliance
monitoring duties under § 42(m)!)
(BXii). Section 1.42-5(b)1)vi)} pro-
vides that an Agency must require an
owner to keep records for each quali-
fied low-income building in the
project that show for cach year in the
compliance period the annual income
certifications of each low-income ten-
ant per unit. Section 1.42-5(bX1)(vii)
provides that an Agency must require
an owner to keep documents for each
qualified low-income building in its
project for each year in the compli-
ance period that support each low-
income tenant’s income certification.
The term “‘low-income tenant’’ refers
to the individuals occupying a rent-
restricted unit in a qualified low-
income housing project whose annuai
income sarisfies the § 42(gX1) income
limitation elected by the owner of the
project. Exampies of the documenta-

tion required under § 1.42-5(b)1)Xvii)
include a copy of the tenant’s federal
income tax returs; Forms W-2, or
verifications of income from third
parties such as employers or sate
agencies paying unemployment com-
pensation. A verification of income
from a third party is referred to as a
*‘third party verificazion.”

The Intermal Revenue Service has
determined that an owner may satisfy
the documentation requirement of
§ 1.42-5(bX1)XviD) for a low-income
tenant’s income from assets by ob-
taining .2 signed, sworn satemment
from the tenant or prospective tenast
if (1) the tenant’s or prospective ten-
ant’s Net Family assets do not exceed
$5,000, ihd'(2) the tenant or prospec-
tive tesant provides a signed, sworn
statemeat to this effect 10 the build-
ing owner. See H.R. Conf. Rep. No.
213, 103d Cong., 1st Sess. 544 (1993).

SEC. 3. SCOPE

This revenue procedure applies to
Agencies and owners of qualified
low-income housing projects.

SEC. 4. PROCEDURE

.01 To determine a tenant’s Net
Family assets, owners and Agencies
must use the definition of *‘Net Fam-
ily assets”” in 24 CFR 813.102, which
provides definitions for the H.U.D. -
section 8 program.

.02 Except as provided in sections
4.03 and 4.04 of this revenue proce-
dure, an Agency's moaitoring proce--
dure may provide that an owner may
satisfy the documentation require-
ment for imcome from assets i
§ 1.42-30XIXviD) for 2 low-income’
tonest whose Net Family assets do
20t excoed 35,000 by annually obtain-~
ingas‘md.swoms:mmn



resented annual income. In this case,
the owner must obtain other docu-
mentation of the low-income tenant's
annpal income from assets to sarisfy
the documentation requircment irf
§ 1.42~-5b)N1)vi).

04 An Agency's monitoring proce-
dure may continue to require thar an
owner obtain documentation, other

than the statemen: described in sec-
tion 4.02 of this revenue procedure, to
support a low-income tenant’s annual
certification of income from assess.

SEC. 5. EFFECTIVE DATE

This revenue procedure is effective
October 11, 1994,

DRAFTING INFORMATION

The principal author of this r
nue procedure is jeffrey A. Erf .
of the Office of the Assistant . __ef
Counsel (Passthroughs and Special
Industries). For further information
regarding this revenue procedure,
contact Mr. Erickson ar (202)
622-3040 (not a roll-free cail).
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